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Foreword

Al-Ahkam as-Sultaniyyah of ‘Ali ibn Muhammad al-Mawardi is an
important handbook written in the fifth century A.H. covering all
the various aspects of the deen of Islam which are the concern and
responsibility of the Khalifah, his amirs, his wazirs (ministers) and
deputies. The rights and duties of these persons are expounded in
detail — both as areminder to persons already active in such capaci-
ties and as a guide to those who are new to such offices.

This work affords insights into aspects of the deen that have all
but vanished in the twentieth century of the Christian Era — mat-
ters, for example, concerning the collection and distribution of za-
kah, the payment of jizyah, the management of markets, the in-
spection of weights and measures and the overseeing of the mint-
ing of gold and silver, the organisation of the army, its provision-
ing, the distribution of booty, the management of the frontier Ribats,
the management of natural resources, penal law and the appoint-
ment of judges empowered (o deal not only with marriages and
inheritance but with all aspects of Islamic law, including the regu-
lation of fiscal, financial and mercantile matters mentioned above.

Each chapter and section of the work is amply illustrated by
quotations from the Qur’an, the hadith and the sunnah of the Pro-
phet, may the peace and blessings of Allah be upon him, and fur-
ther testimony and support is given by examples of legal and politi-
cal precedent from the lives of leading figures in the history of
Islam. This work will provide a refreshing antidote to the teaching
of modernists who, perceiving the deen of Islam to be threatened,
insist on a radical rewriting of its parameters — rather than a return
to the sources — as the only way forward.
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It should be noted, however, that the work (written in the first
half of the fifth century A.H.) depicts a stage in the development of
Islam which, even at this early date, is manifesting a strong ten-
dency towards empire with all its connotations of central govern-
ment and extended, at times complicated, bureaucracy: to take but
two examples, the divine order to, “command the good and for-
bid the evil” (Qur’an 3: 104), which at the time of the Prophet,
may the peace and blessings of Allah be upon him, was understood
as a responsibility of each and every man, has now become institu-
tionalised into the concept of hishah and the obligation upon all to
maintain law and order has now become the domain of the “forces
of law and order,” i.e. the state police.

Words such as Dar al-Islam, Dar al-Harb, bait al-mal, mushrik,
kafir and the like which have no satisfactory equivalents in Eng-
lish, and which are quickly gaining currency amongst English-
speaking Muslims globally, are used throughout the translation. For
in depth definitions of their meanings, recourse should be had to
the writings of Shaykh ‘Abdal Qadir al-Murabit and to the works
of translation undertaken under his guidance, especially, for exam-
ple, his Root Islamic Education and the translations of Aisha at-
Tarjumana (Imam Malik’s Muwatta and Qadi ‘lyad’s ash-Shifa). A
simple glossary of terms is, however, appended to this work.

Dr Asadullah Yate



“And if you rule between people then rule with justice”
(The Noble Qur’an, Surah al-Ma’idah: 42)

Introduction

In the name of Allah, the Merciful, the Compassionate, and may
the peace and blessings of Allah be on Muhammad # andon
his family and companions.

The Shaykh the Imam Abu’l-Hasan al-Mawardi says:

Praise belongs to Allah who has clarified the features of the deen
for us, bestowed on us the gift of the clear Book, laid down the
laws, and differentiated between the halal and the haram for us.
Whatever He has imposed as law on this world he has stipulated
for the benefit of people and by it has made firm the foundations of
the Truth; He has entrusted to those in authority the best outcome
regarding what has already been predetermined and has made the
best judgement regarding the management of affairs: so to Him
belongs all praise with respect to what He has predetermined and
arranged and may His peace and blessings be on His Messenger,
His Prophet Muhammad, the Prophet who has executed His order
and who has fulfilled His rights, and also on his family and his
companions.

As the laws of governance are more applicable to those in au-
thority but because these latter, being occupied with politics and
management, are prevented from examining these laws as they are
mixed with all the other laws, I have devoted a special book to
them. Thus in response to the person to whom my obedience is due
in this affair, I have made known to him the madhhabs of the fu-
qaha’ so that he sees both that his rights are respected and that his
duties are fulfilled and that he honours the dictates of justice in
their execution and aspires to equity in establishing his claims and
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in the fulfilment of others’ claims. I ask Allah, the Sublime, that He
may grant the best possible aid and I desire of Him that He accord
success and guidance by Himself and He is enough and sufficient
for me.

Allah, may His power be radiant, has delegated a leader to the
Ummah who stands in as a successor to prophethood, and has en-
compassed the affair of the nation by him; He has handed over the
affair of political management to him so that management of af-
fairs may proceed from the legitimate deen and so that speech may
be contained in a unanimous opinion and is adopted by all the peo-
ple. Imamate is thus a principle on which the foundations of the
nation are established and by which the public interest of the Um-
mah is maintained: by it the good ordering of matters of public
interest ensures the stability of affairs in general and by it other
particular or specialised administrations arise. It is therefore neces-
sary to first present the rules governing Imamate before any other
rule of governance and to mention what pertains in particular to an
examination of these rules before any other examination of the deen
so that all further rules of administration may be classified accord-
ingly in their corresponding or analogous sections.

This book of the laws of governance and the various adminis-
trations relative to the deen is comprised of twenty chapters:

1. The contract of Imamate; 2. The appointment of wazirs;
3. The establishment of amirate in a country; 4. The ami-
rate of jihad; 5. Wars waged in the public interest within
Dar al-Islam; 6. The administration of the judiciary; 7. The
court of redress for grievances, injustices and misdeeds; 8.
The niqgabah-judiciary for those of noble lineage; 9. The
imamate of the prayers; 10. The administration of the Hajj;
11. The administration of the zakah; 12. The division of
booty and plunder; 13. The imposition of the jizyah and
kharaj taxes; 14. Differences in judicial practice in differ-
ent regions; 15. The reviving of abandoned or “dead” land
and water resources; 16. Reserves (hima) and places of com-
munal use; 17. Laws governing grants of land and conces-
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sions; 18. The establishment of the diwan and its rules; 19.
The laws governing crime and wrongdoing; 20. The laws
governing public order (hisbah).



Chapter 1

The Contract of Imamate

Imamate is prescribed to succeed prophethood as a means of protecting the
deen and of managing the affairs of this world. There is a consensus of opin-
ion that the person who discharges the responsibilities of this position must
take on the contract of Imamate of the Ummah — although Asam, exception-
ally, differs in this matter. There is a difference of opinion, however, as to its
obligation, that is, as whether it is obligatory for rational reasons or because it
is prescribed in the shari’ah. One group of fuqaha says that it is obligatory for
rational reasons because of the natural inclination of men of sound mind to
submit to the authority of a leader who thereby prevents mutual injustice and
who decides between men in cases of dispute and quarrel — for without gov-
ernance, disorder and barbaric behaviour would arise amongst the wanton
and lawless. As the pre-Islamic poet, al-Afwah al-Awdi has said in his poem:

There is no benefit to a leaderless people when disorder reigns, and
they will never have a leader if the ignorant amongst them leads.

Another group says that it is obligatory because of the shari’ah rather
than for rational reasons: the Imam carries out the affairs of the shari’ah and
it is rationally conceivable that he undertake this Imamate as a form of wor-
ship without the option of being able to refuse it; thus the intellect is not
instrumental in rendering it obligatory.

The intellect obliges each person of sane mind to avoid mutual injustices
and the breaking of social ties, and to fulfil the exigences of justice by dealing
equitably with people and by maintaining social contacts: this he organises by
means of his own intellect and not someone else’s intellect. It is the Law, how-
ever, which has delegated affairs to those who wield authority over them in
matters of the deen — Allah, may He be exalted, has said: “O you who believe,
obey Allah and obey the Messenger and those in authority amongst you”
(Qur’an 4: 62). Thus He has imposed on us obedience to those in authority, that
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is those who have the command over us. Hisham ibn ‘Urwah has related from
Abu Salih from Abu Hurairah that the Messenger of Allah, may Allah bless him
and grant him peace, said: “After me governors will rule over you and those
who are upright will rule you by their uprightness and those who are corrupt
will rule you by their corruptness: listen to them and obey them in everything
which is compatible with truth — if they are correct in their dealings then it will
be to your benefit and theirs, and if they act incorrectly then that will still be to
your benefit (in the next world) but will be held against them.”

Having established the obligation of Imamate it must then be known that
itis incumbent in a social and collective way, like the jihad and the acquisi-
tion of knowledge - that is if one person who is competent in the matter takes
it up, the obligation is removed from the rest of the community; if no one
takes it up, two parties may be distinguished as responsible for making this
choice from among the people: the first, those who are worthy of choosing
an Imam for the Ummah, and the second, those who themselves are worthy
of the office of Imamate. No pressure is to be applied, and no sense of negli-
gence is to be ascribed, to anyone else outside of these two parties regarding
the choosing of an Imam. Once these two parties have been distinguished
from amongst the Ummah with respect to the election of the Imam, it is
necessary to assess each of the two parties according to the conditions which
are binding in this matter.

There are three conditions regarding those eligible to make the choice:
1. That they be just and fulfil all the conditions implied in this quality;
2. That they possess a knowledge by which they may comprehend who has a
right to the Imamate and that they fulfil all the conditions implied by this
knowledge; 3. That they possess the insight and wisdom which will lead
them to choose the person who is most fitting for the Imamate and who is the
most upright and knowledgeable with respect to the management of the of-
fices of administration. Those living in the country of the Imam do not pos-
sess any advantages over those living in other countries: it is rather that some-
one resident in the country of the Imam contracts to elect the Imam by cus-
tom not by any legal imposition of the shari’ah; moreover such residents will

11
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come to know of the death of the Imam before people from other countries
and usually the person who is most fitting for the succession is to be found in
the country of the Imam.

There are seven conditions regarding those suited to the Imamate: 1. Jus-
tice together with all its conditions; 2. Knowledge which equips them for
ijtihad in unforeseen matters and for arriving at relevant judgements; 3. Good
health in their faculties of hearing, sight and speech such that they may arrive
at a sound assessment of whatever they perceive; 4. Sound in limb, free of
any deficiency which might prevent them from normal movement; 5. A judge-
ment capable of organising the people and managing the offices of adminis-
tration; 6. Courage and bravery enabling them to defend the territory of Islam
and to mount jihad against the enemy; 7. Of the family of the Quraysh, be-
cause of the text (of a prophetic hadith) on the matter and by virtue of con-
sensus. No credibility should be given to the opinion of Dirar who is alone in
saying that the post is open to all: Abu Bakr as-Siddiq, may Allah be pleased
with him, used the testimony of the Prophet, may the peace and blessings of
Allah be upon him, against the Ansar on the occasion of Sagifah when the
latter defended the succession of Sa’d ibn ‘Ubadah to whom they had given
allegiance, in his saying, “The Imams are of the Quraysh.” As a result of this
the Ansar renounced their exclusive claim to this Imamate and renounced the
claim to share in the rights of the Quraysh explicit in their saying, “From
among us an Imam and from among you an Imam” — submitting thereby to
this narration and affirming its content and accepting the following reply of
Abu Bakr, “From us the amirs and from you the wazirs.” The Prophet, may
the peace and blessings be upon him, said: “Give precedence to the Quraysh
and do not put others before them.” There is not the least doubt or contro-
versy attached to this impeccable text.

Imamate comes into being in two ways: the first of these is by the election
of those of power and influence, and the second is by the delegation of the
previous Imam.

As for its formation by the election of the people of power, the ‘ulama,
according to the different madhhabs, have different opinions as to the number
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of persons needed in the formation of the Imamate. One group says that it
can only be conferred by way of the majority of those of power and influence
in each country, such that acceptance is general and submission to the Ima-
mate is by a consensus; this madhhab is rejected by the oath of allegiance to
Abu Bakr, may Allah be pleased with him, that is to a succession arrived at
by way of the election of only those who were present: they made the oath of
allegiance to him and did not expect any other person from outside to present
himself for this election. Another group say that the minimum number of
persons that should gather for the formation of the Imamate is five or that it
should be formed by one of them with the agreement of four others. They
take two matters as their proof: the first that the oath of allegiance to Abu
Bakr, may Allah be pleased with him, was made by five persons together and
that the people followed them in this matter. These persons were ‘Umar ibn
al-Khattab, Abu ‘Ubaidah ibn al-Jarrah, Usayd ibn Hudayr, Bashir ibn Sa’d
and Salim the freed-slave of Abu Hudhayfah, may Allah be pleased with
them. The second proof is that ‘Umar set up a council of six persons so that
one of them should take on the Imamate with the acceptance of the other five
— and this is the opinion of most of the fugaha and the mutakallimun from
amongst the people of Basra. Others from amongst the ‘ulama of Kufa say
the Imamate comes into being by way of three persons, one of them taking
charge by virtue of the acceptance of the other two such that there is one who
decides the matter together with two witnesses, in the same way as the con-
tract of marriage is made valid by the man in charge (the wali) and two wit-
nesses. Another group says that it comes about by way of a single person as
‘Abbas said to ‘Ali, may the pleasure of Allah be upon them both, “Reach
out your hand so that I may make allegiance to you and that the people say
that the uncle of the Messenger of Allah, may the peace and blessings of
Allah be upon him, has given allegiance to his paternal nephew and so that
there will not be two persons disputing your succession.” They also say that
itis ruling which when given, even by one person, has to be carried out.

When the people of power and influence have gathered together to make
the choice they should examine the state of those suitable for the Imamate
from amongst them in accordance with the conditions stipulated for this mat-
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ter and they should then present the most excellent among them for the oath
of allegiance, that is the one who best fulfils the conditions from amongst
these persons and the one whom the people would most readily accept obedi-
ence to and to whom they would not hesitate in making the oath of allegiance.
Thus if it becomes clear to them which person from amongst the community
their ijtihad is leading them to choose, they should offer the Imamate to him:
if he accepts, they should make the oath of allegiance to him and the Imamate
thus comes into being by their act of allegiance and it is then incumbent upon
the whole of the Ummah to enter into this allegiance and to accept obedience
to him. If, however, he abstains from accepting the Imamate and does not
respond to it, he is not coerced into it as it is a contract based on willing
choice, there being no compulsion or force in the matter. They should leave
him and turn to someone else from amongst those who merit this office.

If two people fulfil equally the conditions of Imamate, the most advanced
in years is the preferred choice although superiority in years, assuming the
age of puberty has been reached, does not constitute a condition and it is
permissible for allegiance to be given to the youngest of the two. If one of
them is more knowledgeable and the other more courageous then attention
should be paid to the situation at the time of making the choice: if there is a
greater need for the quality of courage because of expansion of the border
fortresses or the spread of injustice and tyranny, then the more courageous
person would have the most right to the Imamate; if, however, there was a
greater need for excellence in knowledge to ensure the tranquillity of the
masses or because of the existence of the people of innovation then the one
with more knowledge is more eligible.

If a choice is made of one of them and they both dispute with each other,
some of the fugaha say that this leads to their censure and disqualification
and that someone other than these two should be considered. The majority of
the fugaha, however, are of the opinion that their disputing with each other is
not a cause for censure or disqualification and that seeking after the Imamate
is not a blamable quality as the people involved in the council have contested
each other’s right by their very involvement while no one who has sought
involvement has been rejected nor has anyone who desires it been excluded.

The fuqaha differ when deciding in the case of a dispute between the two
of persons of equal stature. One group says that lots should be drawn and the
winner should become the Imam. Others say that the people involved in the
election should choose between whichever of the two they wish without draw-
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ing lots. If it seems (o the electors that one of the two is the more excellent
and they make the oath of allegiance to him for the Imamate but then some-
one more excellent than him appears then this first Imamate stands and it is
not permitted to abandon it for someone who is more excellent than him; if
they begin by giving allegiance to the one who is surpassed in excellence
when the one who surpasses him in excellence is available then they should
examine the situation: if there is an excuse for this, such as the fact that the
more excellent was temporarily absent or ill or because the one surpassed is
more shown more obedience by the people and is dearer to their hearts, then
the allegiance to the one surpassed stands and his Imamate is valid. If, how-
ever, they give allegiance to him without any such excuse, then there is a
difference of opinion as to whether this oath of allegiance stands and whether
the Imamate is valid: one group, among them al-Jahiz, is of the opinion that
the oath of allegiance to him does not stand because if people choose the best
of two things it is not permitted to abandon this for something else other than
the best, like, for example, making a new judgement with respect to the rules
of the shari’ah. Most of the fuqaha and mutakallimun, however, say that his
Imamate is valid and the existence of the one who is more excellent does not
disqualify the Imamate of the one surpassed in excellence as long as he is not
deficient regarding the conditions of the Imamate — just as in the case of the
administration of judgeship it is permitted to follow the one surpassed in
excellence even though the more excellent person is available since a greater
degree of excellence is only an extra dimension of choice and is not consid-
ered as one of the necessary conditions.

If one person alone fulfils, at a given time, the conditions of Imamate and
there is no other person of similar merit, then the Imamate comes into being
in him and it is not permitted to renounce him for someone else. However,
the people of knowledge differ as to whether his Imamate is established with
certainty and whether his authority stands if there is no contractual agree-
ment and no election. Some of the fuqaha of Iraq are of the opinion that his
authority is established and that his authority stands and so they consider that
the obedience of the Ummah to him is obligatory: this they say is the case
even if those capable of election have not agreed to it because the aim of
, election is to distinguish the person of authority and in this case he is distin-
guished by his own qualities. The majority of the fuqaha and the mutakal-
limun, however, are of the opinion that his Imamate does not stand except by
approval and election: it is necessary for the electors to agree to his Imamate
and that once agreed, it comes into effect because Imamate is a contractual
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agreement and it is not brought into being except by the contracting partner;
it is thus similar to the case of judgeship: if there is only one person suitable
for the post he nevertheless does not become the judge until he is given au-
thority. Some however, go further than those who are of this opinion saying
that he does become the judge if he is the only person possessed of qualities
of excellence, just as he would become the Imam if he were the only one to
have his qualities of excellence. Some, however, say that he does not become
the judge when he alone is qualified, even though someone may become an
Imam when he alone is qualified, arguing that the two instances must be
distinguished: judgeship is a specially delegated office but it is permitted to
remove the person from office even though the person retains the prerequi-
site qualities; his authority is only established following a directive from the
person in authority over him. Imamate, however, is one of those general rights
which are shared between Allah, may He be exalted, and men and it is not
permitted to remove a person who has taken up the post if he fulfils its re-
quirements: so someone who alone merits the post does not need a formal
contractual agreement in order to establish him in authority

If two Imamates are established in two countries none of the two is valid
as it is not permitted for there to be two imams at one time, even though one
group, who are an exception, do permit it.

The fuqaha differ as to which of them is to be the Imam. One group say
that it is the one whose Imamate was established in the country in which his
predecessor died as the people of this country are more connected to and
more entitled to confirming this Imamate; they also say that it is incumbent
on the rest of the Ummabh in all the other territories to affirm the agreement of
the first people and to submit alongside those who have already made the
oath of allegiance so that the affair does not become unnecessarily compli-
cated through differences of opinion and the manifestation of heretical sects.
Others, however, have said that each of the two should reject the Imamate for
himself and offer it to the other thereby seeking peace, preventing discord
and civil strife: in this way the people responsible for arranging the contract
of Imamate may elect one of them or someone other than these two. Others
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have said that lots should be drawn between them both in order to prevent
dispute and to put an end to any argument — the one to whom the lot falls
having the greatest claim to the Imamate.

The correct opinion in this matter and that which the competent fuqaha
hold to is that the Imamate belongs to the one who first received the oath of
allegiance and the contractual agreement: this resembles the case in which
there are two guardians marrying off a woman for if two of them marry her off
the marriage is only actually contracted by the first of the two. Thus it is clear
who is the first to receive the Imamate, it remains with him and it is incumbent
upon the second of the two to submit the affair to the first and to make the oath
of allegiance to him. If however, the Imamate was established for both of them
at the same time, neither of them preceding the other, then both contracts of
Imamate are annulled and the contract is renewed with one of them or with
someone other than these two. If the oath of allegiance to one of them does
take place before that of another but there is some ambiguity in this first trans-
action, the affair of both of them is delayed in order to have an investigation. If
they both dispute the matter and each claims to be the first, neither of their
claims are entertained and no oath is taken as it has nothing to do with the
claim of each in the matter but rather to do with the claim belonging to all the
Muslims such that it does not depend on a judgement based on an oath or a
refusal to take an oath; likewise if the dispute comes to an end and one of them
offers the Imamate to the other, that of the latter still does not stand unless
there is proof that he was the first. If one affirms that the other preceded him
then the one who makes this affirmation thereby relinquishes the Imamate but
itis not, however, established for the other as his affirmation is not binding in
respect to a right of the Muslims. If the one making the affirmation of the
other’s precedence does so with another witness, his bearing witness is ac-
cepted as long as he makes mention of his doubt or misgiving regarding the
matter at the time of his claim, his testimony is not accepted if this doubt is not
mentioned as there would be a contradiction between his two statements.

If the matter in doubt between the two persists after an investigation and
no proof is forthcoming regarding the precedence of one of them, lots are not
drawn between them for two reasons: the first of these is that Imamate is a
contractual agreement and lots have no place in contracts; the second is that
sharing is not permitted in the case of Imamate and that the drawing of lots is
not permitted where a division of something is not admissible, as in the case
of women, whereas it is permitted wherever a division into shares is possi-
ble, as in the case of wealth.
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Persistence of this doubt annuls the contracts of Imamate for both persons
and those involved in election should renew the contract of Imamate with
one of the two. Some say that if they want to disregard these two in favour of
someone else, this is permitted as both the others have effectively been ex-
cluded from the Imamate; others, however, say that it is not permitted as the
Imamate must be excluded from other than these two persons by the oaths of
allegiance made to both of them and because the existence of doubt does not
prevent the confirmation of the Imamate in one of them.

There is a consensus of opinion that the Imamate of the first contract is
permitted and agreement as to its validity is for two reasons: the Muslims
base their practice on these two and deny neither of them. The first of these is
that Abu Bakr, may Allah be pleased with him, entrusted ‘Umar with it and
this was confirmed by the Muslims. The second is that ‘Umar, may Allah be
pleased with him, entrusted the matter of Imamate to a council, consisting of
the most prominent members of the community, and this was then accepted
by the community which was convinced of the validity of this way of con-
tracting the Imamate and of the fact that the rest of the Companions had been
excluded from it. ‘Ali replied to ‘Abbas, may Allah be pleased with them
both, after the latter criticised him for participating in the council: “It is one
of the mighty affairs of Islam and I did not think I should be excluded from
it.” Thus the contract of Imamate was fulfilled by a consensus agreement.

If the Imam wants to entrust the Imamate to a successor he should strive to
arrive at a clear decision as to who has the greatest claim to it and who best
fulfils its conditions. If, in his effort to decide, someone becomes clear to him,
then this choice should be examined: if it is neither his son nor father, he may,
on his own, make the contract of allegiance to him and may delegate author-
ity to him without taking council with any of the electors. There is a differ-
ence of opinion, however, as to whether or not there must be some sign of
acceptance on their part of the contracting and execution of his act of alle-
giance. Some of the ‘ulama of the people of Basra maintain that the electors’
acceptance of his transfer of allegiance must exist before it is binding on the
Ummabh as it is a right which belongs to the electors and the transfer of Ima-
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mate is not binding on the Ummah except with the acceptance of those amongst
them involved in the election. The valid position is that this transfer of alle-
giance stands and that their acceptance of it is not taken into consideration as
the act of allegiance to ‘Umar, may Allah be pleased with him, was not de-
pendent upon the acceptance of the companions and as the Imam has more
right over the Imamate than them - his choice of another for the Imamate
takes precedence and his word in the matter is executed. If the successor is his
son or father there are three differences of opinion as to whether he is permit-
ted to carry out the transfer of Imamate alone. The first of these is that it is not
permitted until he has sought counsel of the electors and they consider that he
is worthy of this post: if this does happen his act of allegiance to a successor
is validated as this seeking of council is like an assessment of his integrity and
has the same value as a testimony and the appointment conferred on him over
the Ummah has the same value as a legal judgement. It is not permitted that
he bear witness in favour of his father or son or that he decide in their favour
because of the suspicion that he will naturally show partiality towards them.
According to the second, however, he may entrust the Imamate to his son or
father as he is the Imam of the Ummah and the executor of affairs both in their
favour or against them: thus the status of this office takes precedence over
that of family ties and no cause for suspicion may be entertained and no pos-
sibility of opposition to him in this matter is accepted; it is treated in the same
way as his entrusting of the Imamate to any person other than his son or
father. As we have already discussed above, there are two aspects as to whether
or not the acceptance of the electors — made after the valid assigning of the
Imamate - is considered with regard to making this Imamate binding on the
Ummah. The third opinion is that it is permitted for him, acting alone, to
make the contract of allegiance with his father but not with his son as he will
be naturally more inclined to favour the son than the father; for this reason
everything he acquires is usually stored up for the son rather than the father.
As for transfer of the Imamate (o his brother or to other relations amongst his
kith and kin, the ruling as to whether he may act alone in this is the same as if
he were transferring it to totally unrelated persons.
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If the Imam, in accordance with the relevant conditions, entrusts the suc-
cession of khilafah to someone to whom it is proper to entrust it, this agree-
ment still depends on the acceptance of the person entrusted. There is a differ-
ence of opinion as to the time of his acceptance: some say that it is the period,
after the death of the Imam, required by the person charged with the Imamate
to examine the situation; others say, with more justification, that it is the time
between the reigning Imam’s entrusting of someone and the former’s death
such that the Imamate may be transferred from him by prior acceptance.

The Imam who is still in office may not dismiss his successor as long as
his state does not change although it is permitted him to dismiss any other of
his delegates standing in for him: these latter he delegates for his own benefit
and thus is permitted to dismiss them whereas the person he has appointed as
his successor is appointed on behalf of the Muslims and so he cannot dismiss
him — just as the electors cannot dismiss someone they have made the con-
tract of allegiance to as long as his condition has not changed. If the Imam
entrusts a second person, after the first, the second is invalidated and the
contract of allegiance to the first stands. If the first withdraws, the contract of
allegiance to the second is not valid unless the process is begun again. If the
successor tenders his resignation, his office is not annulled by his resignation
until he is excused, because of some necessary reason, by the Imam. The
matter is then to be examined — if someone else is found, his resignation is
permitted and he is relieved of the office by their mutual agreement based on
the tendering of the resignation and the exemption. If no one else is found,
neither his tendering of resignation nor the exemption is permitted and the
office is necessarily still binding both on the Imam still in office and the one
entrusted with his succession.

The conditions of Imamate are taken into consideration with respect to
the person charged with succession at the time this charge is made. If he is a
minor or corrupt at the time of the agreement as to his succession, but of age
and of just character at the time the reigning Imam dies, his khilafah is not
valid until his contract of allegiance is renewed by the electors. If the reign-
ing Imam delegates the office to someone who is absent and it is not known
whether he is living, his being entrusted with the office is not valid. If it is
known that he is alive then the office is dependent upon his appearance. If
the one who has appointed a successor dies and the successor is absent at the
time, the people of election should summon him. If he remains absent for a
long time and the Muslims suffer from the resulting delay in examining their
affairs, the people of election should appoint a representative to stand in for
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him and they make the contract of allegiance with him as a representative
rather than as the successor proper. If the absent successor appears, the one
appointed to represent the succession should withdraw and his handling of
and jurisdiction over affairs prior to the appearance of the successor is vali-
dated but annulled thereafter.

If the successor wishes to appoint someone else to his responsibility as
successor before the death of the reigning Khalifah, this is not permitted as
the khilafah is not established in him until after the death of the one who has
appointed him as the successor. So if he says, “I have made him my succes-
sor if the khilafah falls to me,” it is not permitted as he is not yet in the state
of being Khalifah and so it is not valid that he delegate someone with the
khilafah. If the Khalifah resigns from the office of his own accord, then suc-
cession is transferred to his delegated successor and his resignation has the
same effect as his death. If the Khalifah delegates two persons and does not
give preference to either of the two, this is permitted: the electors, as a coun-
cil, then choose one of them after his death — as ‘Umar, may Allah be pleased
with him, placed the khilafah amongst six persons.

Ibn Ishaq relates from az-Zuhri from Ibn ‘Abbas saying, “I came across
‘Umar one day in a state of distress: he was saying, ‘I do not know what to do
in this matter. I get up to settle the matter then I sit down.’ I said to him:
‘Have you considered ‘Ali?” He replied, ‘He is surely suitable for it but he is
aman with a sense of jest and I consider that if he took charge of your affairs
he would not lead you on the path of truth that you are familiar with.” I said:
‘And where do you stand with ‘Uthman?’ He replied, ‘If I were to designate
him he would have (his family of) Banu Abu Mu’ayt lords of the people and
the Arabs would not turn to him but to strike off his neck. By Allah, if I were
to choose him he would do this and when he had done it they would react
accordingly.’ I then said: ‘And Talhah?’ He replied, ‘He is proud: Allah would
not entrust the affair of the Ummah of Muhammad to him, may the peace and
blessings of Allah be upon him, considering what He knows of his pride.’I
then said, ‘And what of az-Zubayr?’ He replied, ‘Surely he is a brave man
but he asks about the saa’ and mudd measures in the Baqi’ market — is this
man to be entrusted with the affairs of the Muslims?’ I then said, ‘Sa’d ibn
Abi Waqqas?’ He said, ‘He is not the one - he is a warrior well able to defend
his squadron but as for being in authority, no!’ I said, ‘What about ‘Abd ar-
Rahman ibn ‘Awf?’ He replied, ‘Yes, you have mentioned the best of men,
but he is weak. By Allah, O Ibn ‘Abbas, only the strong person without vio-
lence, the one who is gentle without being weak, the one who is economical

21



Al-Ahkam as-Sultaniyyah

but without being miserly and the one who is generous without being waste-
ful is worthy of this affair.”” Ibn ‘Abbas continued saying, “When Abu
Lu’lu’ah wounded him and the doctor had given up hope of saving him, they
asked him to designate a successor and he instituted the Imamate by appoint-
ing a council of six of them saying ‘This affair belongs to ‘Ali and with him
az-Zubayr, and to ‘Uthman and with him ‘Abd arRahman ibn Awf, and to
Talhah and with him Sa’d ibn Abi Waqgqas.” So when the council met after
the death of ‘Umar, may Allah be pleased with him, ‘Abd ar-Rahman said,
‘Make the affair a matter between three of you.’ Then az-Zubayr said, ‘1
have handed over my part in the matter to ‘Ali,” and Talhah said, ‘I have
handed my part over to ‘Uthman,” and Sa‘d said, ‘I have handed my part to
‘Abd ar-Rahman’ and so the council was composed of these three from among
the six as the other three had left it. Then ‘Abd ar-Rahman said, ‘Which of
you will renounce this affair so that we may entrust him — and Allah will be
a witness over him — to maintain the good of the Ummah?’ No-one replied
however. Then ‘Abd ar-Rahman said, ‘Do you consider it my responsibility?
— Then I will step down and Allah is my witness that I will not be lacking in
giving advice.’ So they agreed and ‘Abd ar-Rahman said, ‘This I have done!’
Thus the council was reduced to three after the six and then to two after the
three: ‘Ali and ‘Uthman. Then ‘Abd ar-Rahman went to see what people
thought of the matter. When night had fallen he summoned al-Miswar ibn
Makhrama and, taking him with him, he went and made each of the two
pledge that if one of them received the oath of allegiance they would act
according to the Book of Allah and the sunnah of His Prophet, and if he
entrusted another (with the khilafah) they would obey and submit. Then he
gave allegiance to ‘Uthman.”

So this council in which the people worthy of Imamate participated, and
as a result of which a consensus was agreed upon, formed the basis for the
creation of this Imamate: it was achieved by the agreement and the act of
allegiance of a number of persons from amongst whom the Imam was desig-
nated by the election of the people of influence and powet It is of no impor-
tance that this council consists of two persons or more as long as the number
is restricted. The matter is then conclusive — such that the Imamate may not
be assigned to anyone else after this. However, if the Imamate has been as-
signed through election to someone, it is permitted for this person to confer it
on someone else.

If the reigning Imam has appointed the people of election as a council to
choose from a specific number of persons they should not choose one of
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them while the one who has given authorization for the choice of a successor
is still alive, unless he gives permission since he has more claim to this Ima-
mate and it is not permitted that anyone have a share in this. If they fear that
disorder will ensue after his death they should seek his permission and make
the election if permission is granted. If he loses his faculty of discernment
then the case must be examined: if he loses his sense of responsibility and
lacks the capacity for judgement, then his state is judged to be the same as
that after his death namely that election becomes permitted. If however, he
has the faculty of discrimination and sound judgement, they are not allowed
to elect someone without his permission.

Ibn Ishaq has related about ‘Umar, may Allah be pleased with him, that on
arriving wounded at his house and hearing a loud noise he said: “What are
people doing?” When he was told that they wanted to see him he gave them
permission and they said, “O Amir of the believers, pledge that ‘Uthman will
succeed you in authority over us,” to which he replied, “How is it that he loves
wealth and land?” and they left his house. Then he heard a further commotion
from them and he said: “What is the matter with the people?” When he was
told that they wished to see him he gave permission and they said: “Make ‘Ali
ibn Abi Talib your successor over us.” He replied, “Then will he take you to
the path which is the Truth?” ‘Abdallah ibn ‘Umar said: “Then I leaned over
him and said: ‘O Amir of the believers: What prevents you from appointing
him?"” He replied: “O son, I bear the Imamate both in life and death.”

It is permitted for the Khalifah to stipulate the people of election just as it
is permitted for him to stipulate those from amongst whom one will be cho-
sen: thus it is valid only to choose someone from amongst those stipulated
just as it is only valid to appoint the one to whom succession has been as-
signed as these two matters are amongst the rights of his khilafah.

It is permitted for the Khalifah to designate succession to two persons or
more and to lay down an order of succession amongst them by saying, “The
Khalifah after me is such and such a person, and if he dies then the Khalifah
after his death will be such and such, and if he dies then the Khalifah after
him will be such and such a person.” Thus the khilafah will be transferred to
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the three persons in the order he has designated. The Messenger of Allah,
may the peace and blessings of Allah be upon him, designated Zayd ibn Ha-
rithah as vice commander over the army of (the battle of) Mu’tah saying, “If
he is struck down then Ja’far ibn Abi Talib, and if he is struck then ‘Abdallah
ibn ar-Rawahah, and if he is struck then the Muslims should agree on another
man.” So it was that Zayd went forward and was killed, and then Ja‘far took
the banner and went forward and was killed; then * Abdallah ibn ar-Rawahah
took the banner, advanced and was killed and so the Muslims chose Khalid
ibn al-Walid after him. If the Prophet, may the peace and blessings of Allah
be upon him, did this with regard to amirate, the like is permitted regarding
the khilafah. If it is argued that it is a contract of authority with a particular
character and condition, and that contracts of authority are not based on such
specific conditions and characteristics, then it must be replied that it is a
general matter of public interest which should be addressed with more lar-
gesse than in the case of private contracts between individuals.

This was acted upon during two dynasties (the Umayyads and the Ab-
basids) and none from amongst the ‘ulama of the age have rejected it. Sulay-
man ibn ‘Abd al-Malik pledged succession to ‘Umar ibn ‘Abd al-‘Aziz and
then after him to Yazid ibn ‘Abd al-Malik. Even though Sulayman’s judge-
ment was not accepted as a proof, his acceptance by those amongst the ‘ulama
of the Followers (who had known the Companions and) who were his con-
temporaries and among those, “who do not fear the censure of those who
censure” (Qur’an 5: 55), in matters regarding the truth constitutes a proof.
Moreover ar-Rashid, may Allah be pleased with him, designated three of his
sons in turn: al-Amin, then al-Ma’mun and then al-Mu’tamin after consult-
ing some of the most excellent ‘ulama of his time. When the Khalifah desig-
nates succession to three persons, stipulating also the order of succession,
and subsequently dies while the three are still alive then the khilafah goes to
the first after his death; if the first dies during the life of the Khalifah the
khilafah goes to the second after him; if the first and the second die during
the life of the Khalifah then the khilafah goes to the third after him as he has
pledged the khilafah to each of the three. If the Khalifah dies while the three
to whom he has designated succession are still alive and the khilafah falls to
the first of them and he wishes to pledge succession to someone other than
the two whom the previous Khalifah had chosen for succession, then there
are some fuqaha who forbid it basing their judgement on the order of succes-
sion stipulated (by the previous Khalifah) — except if they forgo their right to
it voluntarily.
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As-Safah pledged succession to al-Mansur, may Allah be pleased with
them both, and then to Isa ibn Musa second in line after him; then al-Mansur
wanted to give preference to al-Mahdi over Isa and wanted the latter to re-
nounce his right of succession and to refrain from making any claim to it;
numerous fugaha of the time, however, did not consider he was justified in
depriving him against his will of his inheritance of the succession but rather
to seek to induce him with gentleness to step down of his own free will.

What is most evident within the school of ash-Shafi’i, may Allah have
mercy on him, and amongst the majority of the fuqaha is that it is permitted
for the one who becomes Khalifah from amongst the designated successors
to designate the next successor from amongst whomever he pleases and to
remove any right of succession from those following after him in line since
this line of succession is restricted to those who have a claim to the khilafah
after the death of the one who has named them. Thus if the khilafah falls to
one of them, in accordance with the designated order, it is this person who is
most entitled to designate succession as he pleases since overall authority for
the execution of the responsibilities of this office became his when the khila-
fah fell to him: thus his right is the strongest and his capacity to pledge suc-
cession takes precedence. This differs from what the Messenger of Allah did
in his designation of the order of commanders over the army of Mu’tah: in
effect the Messenger of Allah, may the peace and blessing of Allah was still
alive at a time before the direction of affairs had been transferred to another,
whereas in this case it occurred after the transfer of command to someone
else following the death of the Khalifah. The judgement concerning the two
contracts of succession are therefore different. As for al-Mansur wanting Isa
ibn Musa to renounce the right of succession voluntarily, this was because he
wanted to reinforce family cohesion at a time when the dynasty had only just
begun and the right of succession only recently established: a widespread
sense of equality combined with a debilitating resentment characterised his
inner circle. What he did was thus an act of political expediency, even though
he was permitted legally to do as he wished.

Thus in accordance with this reasoning, if the first of the three persons
assigned the succession dies after having taken up the khilafah without stipu-
lating another, the second becomes the Khalifah after him by virtue of the
pledge of the original Khalifah and he takes precedence over the third in
accordance with the order of succession; if this second person dies before
assigning succession to anyone, the third becomes the Khalifah after him as
the validity of the pledge of the Khalifah who originally designated succes-
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sion ensures that his decision stands for all three as long as a different assign-
ment of succession has not been made after him. Thus assignment of succes-
sion in the case of the first of the three is certain but is dependent in the case
of the second and the third: it is not permitted to annul the first and thus it is
a matter of certainty but it is permitted, according to this madhhab, to annul
the second and the third as their case is relative.

If the first of the three dies after succeeding to the khilafah without hav-
ing pledged succession to anyone else it is not permitted for the electors to
choose someone other than the second in line; likewise if the second were to
die after the khilafah had fallen to him, it is not permitted for them to choose
other than the third in line. It is, however, permitted for the second to assign
it to other than the third as the decision to stipulate succession is final and
recourse to an election is only made when this decision is lacking.

If, however, the Khalifah assigning succession says, “I pledge the succes-
sion to such and such a person, and if he dies after taking up the khilafah the
Khalifah after him will be such and such a person,” then the second khilafah
will be invalid and the contract of succession will not be binding as his succes-
sion is not direct but conditional upon the khilafah of the first in line who
might die before taking up the khilafah. Thus this pledge of succession to the
second is not definite and so is annulled; it is permitted for the first in line to
pledge it to another after he has succeeded to the khilafah and if he dies with-
out assigning succession the electors may choose other than the second in line.

If the khilafah is established in either the person who was assigned suc-
cession or in the person elected to it, it is binding upon the whole of the
Ummabh to recognise that it has been established in a person worthy of this
office by reason of the qualities he possesses: it is not, however, necessary
for them to know him in person or by name; this is only incumbent on the
electors by whom his claim to khilafah stands and by whose oath of alle-
giance the khilafah is formed.

Sulayman ibn Jarir says, however, that it is incombent on everyone to
know the Imam in person and by name just as knowledge of Allah and his
Messenger is incumbent on them. But the majority of the people consider
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that knowledge of the Imam is only necessary for the nation as a whole rather
than as individuals and it is not incumbent upon each and every person to
know him in person or by name except if he is needed in specific circum-
stances: the general public at large must likewise have an awareness of the
judges by whom the laws are upheld and of the fugaha who make fatwas
regarding the halal and haram, but individuals have no need to know them
except when they have recourse to them in special circumstances. If every-
one in the Ummah had to know the Imam in person and by name, it would
necessitate emigration: even those living in the most outlying regions would
have to move; this would result in whole regions being abandoned and would
be contrary to common practice and cause great harm.

Given that every individual must know him in the manner we have de-
tailed above, it is incumbent upon the whole of the Ummah to hand over all
matters of public interest to him without any remonstrance or opposition on
their part, so that he might carry out the social responsibilities entrusted to
him and the ordering of works.

He is called the Khalifah (successor) as he stands in for the Messenger of
Allah at the head of his Ummah and so it is permitted for someone to say, “O,
Khalifah of the Messenger of Allah!” or for someone (0 say, “Khalifah,” on
its own. There is a difference of opinion as to whether it is permitted to say,
“O Khalifah of Allah!” Some have permitted this based on the fact that he
fulfils Allah’s rights over His creation and because of His saying: ‘“And He it
is who has made you the khulafa of the earth and has raised some of you
over others by degrees” (Qur’an 6: 165). The majority of the ‘ulama, how-
ever, do not permit this and treat those who do say this as corrupt, arguing that
the Khalifah succeeds someone who is absent or dead and Allah is not absent
and does not die. When Abu Bakr as-Siddiq was addressed, “O Khalifah of
Allah,” he replied, “I am not the Khalifah of Allah but rather the Khalifah of
the Messenger of Allah, may the peace and blessings of Allah be upon him.”

There are ten matters regarding affairs of a public nature which are bind-
ing on him:
1. He must guard the deen as it was established in its original form and about
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which the first generations of the Ummah are agreed; if an innovator appears, or
someone of dubious character deviates from this deen he should make clear to
him the legal proof of his error, explain the right way to him and take the appro-
priate measures regarding his liability and his punishment such that the deen is
protected from blemish and the Ummabh is prevented from going astray;

2. He must execute the legal judgements between two contestants and
bring to an end any dispute between two litigants so that equity prevails, the
tyrant does not transgress and the weak are not oppressed,;

3. He must protect the territory of Islam and defend the sanctuaries so that
people may earn their sustenance and journey safe from any threat to their
persons or belongings;

4. He must establish the hadd-punishments in order to protect whatAllah,
may He be exalted, has made inviolable from being violated and prevent the
rights of His slaves from being abused;

5. He must fortify the border posts against attack and defend them with
force against an enemy which might appear unexpectedly and violate what is
sacred or shed the blood of Muslims or dhimmis protected by a pact;

6. He must make jihad against those who resist Islam after having been
called to it until they submit or accept to live as a protected dhimmi-commu-
nity —so that Allah’s rights, may He be exalted, “be made uppermost above
all [other] religion” (Qur’an 9: 33);

7. He must collect the fay and zakah taxes from those on whom the shari’ah
and legal judgement has made it an obligation to pay, and this without fear or
oppression,

8. He must apportion the stipends and whatever is due from the bait al-
mal without wastefulness or meanness and make payments punctually, nei-
ther before their time nor after it;

9. He must ensure the employment of trustworthy persons and the ap-
pointment of worthy counsellors capable of undertaking those tasks delegated
to them and of safeguarding monies made over to them;

10. He must personally take over the surveillance of affairs and the scru-
tiny of circumstances such that he may execute the policy of the Ummah and
defend the nation without over-reliance on delegation of authority — by means
of which he might devote himself to pleasure-seeking or worship — for even
the trustworthy may deceive and counsellors behave dishonestly: Allah, may
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He be exalted, has said, ‘O Dawud, surely I have made you a Khalifah on
the earth so decide equitably between people and do not follow passions
lest you be led astray from the way of Allah” (Qur’an 38: 26). So Allah does
confine the matter to delegating duties to someone who does not participate
directly in the affairs himself; nor does He grant him an excuse to follow his
passions as He has described this as a going astray. Although it is a duty in-
cumbent on Dawud from the point of view of the deen and the office of Kha-
lifah, it is nevertheless a duty of every subject to manage his affairs properly:
The Prophet said, may the peace and blessings of Allah be upon him: “Each of
you is a shepherd and each of you is responsible for his flock.” The poet ex-
pressed this when he described the leader and the person who arranges affairs:

Entrust your affair, and your achievement is Allah’s, to one who is

open handed and skilled in war, someone not excessive in the ease of
life which might have been his, someone who does not fade or submit

when adversity strikes: he continues to draw out his portion of the

milk of time, conquering one day and conquered another, such that his

strength and magnanimity last even in difficulty, firm in judgement

neither grandiose nor full of humiliation.

Muhammad ibn Yazdad, a minister of al-Ma’mun, said to the latter:

Whoever is a guardian of this world, it is not fitting that he sleep while
all the people are asleep; and how can there be rest for the eyes of the
one who must address the two difficulties of his affair: resolving and
contracting (the affairs of others).

So if the Imam fulfils the rights of the Ummah, as we have described
above, he will have executed the claim of Allah, may He be exalted, regard-
ing their rights and their duties: in which case they have a duty to obey and
support him as long as his state does not change. Two changes in a person’s
_ state will exclude him from the Imamate: the first of these is a lack of de-
cency and the second is a physical deficiency.

As for a lack of decency, that is a moral deviation, it is of two kinds: the
first of them resulting from lust, the second from his holding dubious opin-
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ions. As for the first it is connected to physical action: he commits forbidden
acts, pursues evil, is ruled by his lust and is subject to his passions; this
counts as a moral deviation which excludes him from taking up the Imamate
or from carrying on with it. Thus if such behaviour befalls someone who has
become the Imam, he is disqualified. If he recovers his decency he may not
return to the Imamate except by way of a new contract; some of the mutakal-
limun, however, have said that he may return to the Imamate on his return to
probity — without a renewal of his contract and without the oath of allegiance
— because of his overall authority in governance and the difficulty involved
in renewing his oath of allegiance.

The second aspect is connected to his creed and his dubious manner of
interpreting contrary to the truth. The ‘ulama differ in this. One group among
them are of the opinion that this excludes him from contracting the Imamate
or continuing in office: he is thus to be excluded from office as soon as such
belief manifests since the judgement of kufr (disbelief) upon him stands irre-
spective of whether it is arrived at based on his interpretation or not; in ef-
fect, his state of moral deviation remains whether judged on his manner of
interpretation or not. Many of the ‘ulama of Basrah have said that it does not
prevent someone from taking up the Imamate and remaining in office, just it
would not prevent him from judgeship or giving testimony.

There are three kinds of physical defects: a deficiency in the senses, a
deficiency in his members, a deficiency in his mobility.

As for a deficiency in his senses, it is also divided into three parts: that
which excludes him from Imamate, that which does not and that about which
there is a difference of opinion. As for what excludes him {rom it, it may be
either a loss of the intellect or loss of sight.

As for a loss of intellect, it is of two kinds. The first of these is that which
occurs temporarily and which is expected to disappear, like fainting: this nei-
ther excludes someone from contracting or continuing the Imamate as it is a
well-known iliness and is quick to pass. The Messenger, himself, fainted,
may the peace and blessings of Allah be upon him, during his illness. The
second kind is that which is chronic and which one does not expect to pass,
like madness and mental disorder. This is of two kinds: A. that which carries
on continually, unaccompanied by any respite: this would both exclude a per-
son from contracting and continuing the Imamate; thus if it occurs, and it has
been verified and certified, the Imamate is annulled; B. that which is accom-
panied by periods of lucidity in which he returns to health, in which case it is
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investigated: i. if the period of mental disorder is longer than the period of
lucidity it is regarded as continuous and it excludes him from contracting and
continuing Imamate, and this takes effect as soon as it occurs; ii. if, however,
the period of lucidity is greater than the time of mental disorder he is ex-
cluded from making the contract of Imamate. There is a difference of opinion,
however, as to whether he is excluded from continuing the Imamate: some
say that he is prevented from continuing the Imamate just as he is prevented
from commencing it; if it occurs, the Imamate is annulled for otherwise this
deficiency in his judgement would entail a deficiency in execution of office.
Others, however, say that he is not prevented from continuing the Imamate
even though he is excluded from contracting the office in the beginning — as
his perfect health is taken into consideration before the Imamate is contracted
while his total deficiency is considered before deposing him from it.

As for the loss of sight, it excludes him from becoming Imam and con-
tinuing in it. If Imamate is contracted, it is annulled forthwith because this
loss annuls his capacity for judgeship and for giving testimony: it is thus all
the more fitting that it should also invalidate Imamate. As for dim-sighted-
ness such that one cannot see when night falls, it does not entail exclusion
from Imamate for it is an illness that one hopes, by leading a calm life, will
pass. As for weakness of sight, if he can recognise people when he sees them,
he is not excluded from Imamate, but if he can perceive people but cannot
recognise them he is excluded from becoming or remaining the Imam.

As for the second kind, regarding the senses which are without influence
in the validity of Imamate if lost, it consists of two things: the first of these is
injury to nasal cartilage such that the sense of smell is lost. The second is a
loss of taste and the capacity to distinguishes between flavours. Neither are
of influence on the contract of Imamate as they are of influence with respect
to pleasure but not of influence in judgement and action.

As for the third division, regarding those senses about which there is a
difference of opinion, this comprises two matter, deafness and dumbness.
They both exclude anyone from initiating the contract of Imamate as their
lack denotes an imperfection of attributes. There is a difference of opinion as
to whether someone may be deposed because of this. One group argues that
" the Imam is deposed for these two things just as he would be deposed for loss
of sight because of their effect on his capacity for organisation and action.
Others say that he is not deposed from the Imamate as indication and gesture
may be used instead and that only his total deficiency results in his being
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deposed. Yet others say that if he is capable of writing well, he should not
step down on account of these two things but that if he is not good at writing,
he should, as writing is clearly understood whereas indication is subject to
conjecture. The first of these schools is more valid.

As for a speech impediment and his being hard of hearing such that he
can hear only when people speak loudly, they do not exclude him from Ima-
mate. They differ, however, as whether he may take up Imamate when af-
flicted by these two defects. Some say that they prevent his becoming the
Imam as they detract from his state of perfection, although others say that it
does not, as the Prophet Musa, may peace be on him, was not prevented from
prophethood by having a speech impediment: it is thus all the more fitting
that it should not exclude a person from Imamate.

As for loss of limb, this is divided into four sections:

1. This section concerns what does not invalidate Imamate at the time of
contract or while in office: it refers to those limbs whose loss does not effect
judgement, action or movement and does not cause disfigurement. Likewise
the cutting off of the penis and the testicles does not stop the contract of
Imamate nor its continuance after the contract as the 1oss of these two mem-
bers only has an effect on reproduction and not on judgement or one’s capac-
ity to function in worldly matters: it is thus on a par with impotence. Allah,
may He be exalted has described Yahya ibn Zakaria in this way but while
praising him saying of him: “A chief, and chaste (hasour), a prophet from
amongst those of right action” (Qur’an 3: 39). As for the meaning of
“chaste,” there are two opinions: one of them is that it refers to the impotent
person who cannot have sexual intercourse with women, and this has been
said by Ibn Mas’ud and Ibn ‘Abbas. The second is that it refers to someone
who does not have a penis large enough to penetrate women or that it is like
a date-stone, and this has been said by Sa’id ibn al-Musayyab. As this does
not exclude a man from Prophethood it is all the more fitting that it should
not exclude him from Imamate. Likewise when both ears have been cut off:
this is of no effect in judgement nor action and is a minor deformity which
can be covered up so as not to be seen;
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2. This concerns what does stop the contract of Imamate and the continu-
ance of it: it refers to that which prevents one from acting, like the loss of
both hands, or from moving like the loss of both legs. Neither the contract of
Imamate nor the continuance of it is valid in this case because of the incapac-
ity of the person to act or move as is incumbent on him with respect to his
duties towards the Ummabh;

3. This concerns that which excludes someone from becoming the Imam
while there is a difference of opinion as to whether it excludes someone from
remaining as Imam. It refers to a partial loss of action or a partial loss of
mobility, like the loss of one hand or one leg. In this case is not valid for
someone to become the Imam because of his incapacity to undertake a com-
plete range of actions. If such a deficiency occurs after the contract of Ima-
mate, there are two schools of thought amongst the fugaha as to whether he
should step down: the first, that he should, as the incapacity which excludes
him from initiating the Imamate would also stop him from carrying on with
it; the second, that he should not, because even though he is excluded from
initiating this contract, the perfection of a man’s health being taken into con-
sideration at this point, it is a man’s total deficiency which must be consid-
ered when deposing him;

4. This concerns what does exclude someone from continuing the Ima-
mate. There is a difference of opinion as to what prevents someone from
initiating the contract. This refers to blemishes and disfigurements which do
not affect action or mobility, like having the nose cut off or one of the eyes
gouged out; such defects would not oblige him to step down from the Ima-
mate after having undertaken it because they in no way effect the fulfilment
of the duties of Imamate. As for preventing him from initiating the contract,
there are two schools amongst the fugaha: the first is that these deformities
do not stop one from making the contract as they are not subject to the condi-
tions considered in this matter, none of the rights and duties of Imamate
being affected thereby. The second is that it does exclude someone from the
contract of Imamate and that indeed this contract is conditional upon his
being free of such deformities: the governor of the nation should be free
from blemish lest he be reproached and belittled for it and lest respect for
him be diminished with the result that his people are less disposed to obey
him. Whatever leads to this will also lead to a deficiency regarding the rights
of the Ummah.
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As for deficiencies in his capacity to act, it is of two kinds: control or
coercion by others.

“Control” here describes the situation when someone from his retinue
gains authority over him and rules autocratically over affairs without appear-
ing to commit any act of disobedience and without any manifest sign of op-
position. This does not exclude him from Imamate and it does not impair the
validity of his governance, but the actions of the person who has taken over
his affairs should be investigated: if they are in accordance with the judge-
ments of the deen and according to the requirements of justice, he may be
allowed to remain in order that the Imamate may continue to function and its
rulings be executed, lest the affairs of the deen be interrupted and the Um-
mah is corrupted. If however, his actions are outside the rule of the deen and
the requirements of justice, he may not tolerate his actions and he must seek
the help of another in order to overcome him and put an end to his domi-
nance.

The “coercion” referred to here means that the Imam has become the
captive of an overpowering enemy force from which he cannot free himself:
this prevents the contract of Imamate being concluded with him because he
is incapable of examining the affairs of the Muslims. It is of no consequence
whether the enemy is a mushrik or a rebel Muslim. The Ummah may choose
another than him from amongst those who have power to act by themselves.
If he is made captive after having become the Imam, it is up to the whole
Ummah to save him as the office of Imamate obliges that he be saved; he
remains the Imam as long as there is hope he will be released — either by
force or by ransom. If there is no hope for him, consideration must be made
of whether his captors are mushrikun or rebel Muslims.

If he is a captive of the mushrikun, he is excluded from the Imamate as
there is no hope of his release and the electors should make the oath of alle-
giance to someone else. If he assigns the Imamate to another at the time of
capture, the matter is investigated: if it occurred after there was no hope of
his release, his pledge is annulled as it was made after his exclusion from
Imamate and was thus invalid. If he made the pledge before all hope was lost
of his release, that is at a time when there was still some hope of his release,
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then his pledge is valid as he was still the Imam: the Imamate of his heir is
thus established when there is no longer hope of his release, his Imamate
having come to an end. If he is freed from captivity after having nominated a
successor, his release is investigated: if it occurred after all hope was lost, he
may not return to office because he was excluded from Imamate the moment
this was lost and the transfer of Imamate to his heir ensued; if he was re-
leased before loss of hope, he retains his Imamate and his successor is estab-
lished even though he does not become the Imam.

If he is made captive by rebel Muslims and there is hope of his release, he
retains his Imamate; if there is no hope of his release, then the rebels will
necessarily be in one of two situations: either they have set up an Imam for
themselves or they have not. If there is chaos and they have no Imam, the
captive Imam in their hands retains his Imamate since their oath of alle-
giance to him is binding and their obedience to him is obligatory: his rela-
tionship to them is the same as that of someone placed under a restriction (by
a subordinate) to people of probity. The people of election must appoint some-
one to stand in for him if he cannot act himself; if he is able to do this, he is
more entitled to choose someone to take his place than them. If the captive
renounces office himself or he dies, the person appointed to take his place
does not become the Imam as he was only representing someone who was
still in office but this authority ceases when the office ceases.

If the rebels have set up an Imam for themselves, have given the oath of
allegiance and have pledged obedience to him, the captive Imam, in their hands,
is excluded from the Imamate when all hope of his release has been lost as
they have occupied a territory whose rule is contrary to that of the community
and they have abandoned obedience: those who remain loyal no longer expect
assistance from them, the captive Imam no longer has any power, and so it is
up to the people of election in the territory where just rule still reigns to assign
the Imamate to the person they agree upon. If the captive is freed or escapes,
he may not return (o the Imamate as he has been excluded from it.

Having described the rules of Imamate and its general duty to take care of
the interests of religion and the organisation of the Ummah, we would con-
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tinue by saying that if this Imamate is duly established, the administrative
authority of his deputies which issues from the Imam is of four types:

1. Those officials who have general authority over all provinces in gen-
eral: these are the wazirs as they are representatives in all matters, without
specialisation;

2. Those with general authority but only with regard to particular prov-
inces: these are the amirs of the regions and cities as their power of investiga-
tion regarding the particular tasks they are charged with is general;

3. Those whose administration is particular with respect to the provinces
in general: these are the supreme judge, for example, the commander of the
armies, the defender of the outposts, the collector of the kharaj taxes and the
collector of the zakah taxes, as each of these is restricted to a particular re-
sponsibility but in all provinces;

4. Those who have a particular authority with regard to particular prov-
inces: they are the judge of a city or region, for example, or the collector of
kharaj tax of these places or the collector of their zakah tax, the defender of
their outposts or the commander of their army as each of these has a particu-
lar responsibility for a particular province.

Each of these administrations is established and its authority validated
according to certain conditions. We shall describe them in their correspond-
ing chapters and sections by the will of Allah and success from Him.
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Chapter 2

The Appointment of Wazirs

Wazirate (ministry) is of two types: ministry of delegation and ministry of
execution.

The ministry of delegation is where the Imam appoints a minister to whom
he delegates authority for the organisation of affairs in accordance with his
judgement such that he effects them properly by his own efforts. The permis-
sibility of this ministry cannot be denied: Allah, may He be exalted says,
speaking of his Prophet Musa, on whom be peace and blessings: “And ap-
point for me a wazir from my people, Harun, my brother, and consoli-
date my strength by him and make him a partner in my affair” (Qur’an
20: 29-32). If this is permissible with respect to prophethood then it is all the
more permissible regarding Imamate; moreover the Imam cannot deal di-
rectly with all the organisation of the Ummah which has been entrusted to
him except by appointing representatives. Representation by a minister, co-
operating with the Imam in the organisation of affairs, is also a more effi-
cient way of executing such affairs than doing it alone: this minister will
protect him from (the weaknesses of) his self and the Imam will thus be less
likely to make mistakes and will be prevented from committing errors.

The same conditions of Imamate apply when entrusting someone with this
ministry, except that of lineage: the wazir, having to sanction judgements and
execute decisions arrived at by ijtihad, must necessarily be of the mujtahidun.
One further condition, besides those of Imamate, is required: that he be capable
in the two matters with which he has been entrusted, namely of war and kharaj,
and that he have a profound experience of these two things given that he must
deal directly with them in person at times and appoint representatives at others:
he will not find capable representatives unless he himself is one of them just as
he will not be able to deal directly with them if he is inferior to them. This
condition is the pivot of wazirate and on it its good administration depends.
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It has been related that al-Ma’mun, may Allah be pleased with him, wrote
regarding the choice of wazir saying: “I am looking for a man for my affairs
who has all of the qualities of goodness, who is modest in his behaviour and
resolute in his ways, a man who has been refined by manners and strength-
ened by experience, a man who if entrusted with secrets acts accordingly and
if entrusted with important matters moves to execute them, a man whose
forbearance causes him to be silent and whom knowledge causes to speak, a
man for whom the moment is enough and for whom a glance is sufficient, a
man who has the intrepidity of amirs and the perseverance of the wise, the
humility of the ‘ulama and the understanding of the fuqaha; if people treat
him well, he is grateful and if put to the test by their mistreatment, he is
patient; he does not sell the portion of today only to be deprived the next; a
man who captures the hearts of men by the sharpness of his tongue and the
beauty of his eloquence.”

A poet has combined these qualities and concentrated them when describ-
ing one of the ministers of the Abbasid state:

His insight and thought are both sound when people are confused by
affairs; he is the most judicious of his age when counsellor and coun-
selled have wearied: his is a breast which finds expansion in cares
when others have become constricted with cares.

If these qualities are perfected in someone in charge of organisation — and
few are those who achieve this perfection — then the benefit resulting from
his authority is general and everything connected with his judgement and
organisation is complete; if, however, they are deficient, then this benefit is
restricted accordingly and is limited in proportion to these qualities.

Although such a condition is not absolutely required by the deen, it is a
condition of good administration which is inseparable from those of the deen
because on it depend the interests of the Ummah and the upholding of reli-
gion.

If the conditions of this ministry are fully met in someone who is capable
of the task, the validity of his appointment will depend on the verbal expres-
sion on the part of the Khalifah who is creating this wazirate: this is because
it is an administration which has to have a contract and this legal agreement
is not correct unless by way of an unequivocal statement. If jurisdiction and
permission are granted to someone, the appointment is nevertheless not le-
gally complete — even if it comes about in this way customarily — unless the
contract of wazirate is concluded by means of a clear statement according
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both a general competence and the right of representation. If only general
competence, without representation, is accorded, such a nomination is re-
served for designating a successor and wazirate is not contracted thereby; if
itis restricted to representation only it will be unclear whether representation
is general as well as particular or whether it confers executory as well as
delegatory powers in affairs and so likewise wazirate is not contracted; if
both aspects are involved then it is duly contracted and completed.

When both aspects are present, two possibilities present themselves. The
first of them, and this belongs rather to the rules of contractual agreements, is
that the Sultan says, “I have entrusted you with whatever is being carried out
in my name,”- with this the wazirate is contracted, as he has accorded him
both a general and a representative authority. If, however, he says, “Repre-
sent me in my affairs!” wazirate may possibly be contracted, as his statement
comprises both aspects of general authority and delegation, but it is also
possible that it is not contracted, as it may be regarded merely as a permis-
sion which must necessarily be preceded by a contract, and permission alone
does not validate contractual agreements, according to the rules of contrac-
tual agreements. If, however, he had said, “I make you a representative in my
affairs,” wazirate is contracted as he has modified the simple permission into
a statement of contractual agreement. If he says, “Look to what is mine,” it is
not contracted because it may refer to an investigation of his affairs, to their
execution or to taking over responsibility for them: a contract is not con-
cluded by an ambiguous statement until something is added which removes
this ambiguity.

However, general contractual agreements concluded by the khulafa and
kings of the Ummah are subject to less rigorous conditions than contracts of a
private or individual nature on two accounts: 1. It is their habit to make do
with little speech, rather than a lot, and this becomes a particular custom of
theirs; moreover speech sometimes becomes burdensome for them and thus
they limit themselves to gesture, although there is no legal basis for this in the
shari’ah in the case of healthy persons who are able to speak: thus their cus-
tom excludes them (rom the shari’ah. 2, Because they deal so rarely with
contractual agreements, one must consider the circumstances compelling them
to speak with such conciseness and the purpose thereof rather than any other
possible interpretation — and this is one aspect. The second aspect, and this is
the more likely given the customary practice of the post, is that he says, “I
appoint you as wazir and rely on your representation,”- this wazirate is thereby
duly established as both general authority is granted him by his saying, “I
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appoint you as wazir,” (as the authority of this ministry is general), and repre-
sentation is granted by his words, “and rely on your representation.” In this
way it is clearly established as a ministry of delegatory and not executory
function. If he says, “I have delegated my ministry to you,” it is possible for
this ministry to be established as he has mentioned “delegation” and as such it
is not an executive ministry; it is also possible, however, that it is not estab-
lished, as delegatory powers are already implicit in the nature of this ministry
and a contract should in any case precede the granting of such powers. The
first of these two possibilities is more likely to be the correct interpretation.

If he says, “We have delegated the wazirate to you,” this is valid as those
in authority use the plural form when speaking of themselves, enhancing
their importance by this addition and also omit possessive pronouns: thus his
saying, “We have delegated to you,” stands in place of, “I have delegated to
you,” and his saying “the ministry” stands in place of “my ministry”; this is
the most elevated and most concise way of expressing the meaning, “I have
contracted hereby the ministry of delegation.” If people other than kings call
themselves by this plural form and omit possessive pronouns, it will not ex-
press the singular or the possessive pronoun as they will be breaking the
norms of agreed practice.

If the ruler says, “I have entrusted you with my ministry,” or, “We have
entrusted you with the ministry,” he does not become a delegatory minister
by these words until the ruler explains why he is entitled to delegation as
Allah, may He be exalted, speaks of his Prophet Musa, may the blessings of
Allah be upon him, saying, ‘“And appoint for me a wazir from my people,
Harun, my brother, and consolidate my strength by him and make him a
partner in my affair” (Qur’an 20: 29-32). Thus Musa does not restrict him-
self to speaking of wazirate alone but rather refers also to a consolidation of
his strength and an association with him in his affair.

The word ‘“wazirate” has three possible derivations: the first, that it is
derived from wizr, meaning heavy burden, as he takes up the heavy burdens
of the king; the second, that it is derived from wazar, meaning refuge — oc-
curring in Allah’s words, may He be exalted: “No, indeed, there is no ref-
uge” (Qur’an 75: 11), — as the king takes refuge in his judgement and his aid;
the third, that it is derived from azr, meaning the back, as the king gains
strength in his minister just as the body is strengthened by the back. Which-
ever of these derivations one adopts, however, none of them would indicate
an absolute authority over affairs.
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This then is how the wazirate of delegation comes into being. Exercise of
this authority however, despite the general nature of this authority, is subject
to two conditions by means of which Imamate and wazirate are differenti-
ated. The first is peculiar to the wazir: he should keep the Imam informed of
any governmental arrangements he makes, of any administrative actions he
carries out and any appointments he makes lest, in acting alone, he usurp the
Imam himself. The second is particular to the Imam: he should inspect the
actions of the wazir and his management of affairs, so that he may endorse
what is correct and curtail what is incorrect, as government of the Ummabh is
entrusted to him and is dependent upon his efforts.

It is permitted for this minister both to sit in judgement on his own and to
appoint judges just as it is permitted for the Imam as he fulfils the conditions
for judgeship; he is also permitted to investigate grievances and to appoint
another as deputy as he fulfils the conditions for this office; he is permitted to
take charge of the jihad in person or to entrust another with the task as he
fulfils the conditions for waging such a war; he is permitted to execute those
matters of governance he has decided on or to appoint a deputy to carry them
out as he fulfils the conditions of sound judgement and the capacity to gov-
ern; everything, in fact, which is valid for the Imam is also valid for the
minister except for three things: 1. the designation of succession as it is up to
the Imam to designate whomever he sees fit but not the minister; 2. it is the
Imam’s prerogative to ask of the Ummah that he be allowed to resign from
the Imamate but it is not the prerogative of the minister; 3. it is the preroga-
tive of the Imam that he may discharge whomever the minister has appointed
but the minister may not dismiss anyone the Imam has entrusted with office.

Apart from these three things, his powers of delegation necessarily en-
sure that his actions are sanctioned and that his authority is validated. If the
Imam is opposed to something he has carried out — and it concerns a judge-
ment which has been properly executed or a property which has been as-
signed to its rightful owner — then the Imam is not permitted to undo what the
minister has carried out after the latter’s considered decision in the matter or
to seek a return of property which the minister has duly handed over after
reaching a judgement concerning it. If, however, it concerns the appointment
of a governor, the preparing of an army or the waging of war it is permitted
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for the Imam to oppose him in this by dismissing the person appointed, to
change the military arrangements as he wishes and to organise the war in a
better way, since it is the prerogative of the Imam to change his own plans so
it is all the more fitting that he may change those of his minister

If the Imam entrusts someone with a task while the minister entrusts an-
other with the same task, one must investigate who first entrusted him with
the task: if it was the Imam, then his appointment carries more weight and no
authority is invested in the person appointed by the minister; if however, the
minister was the first to make the appointment there are two possibilities: if
the Imam was aware of this appointment, then the Imam must annul this
previous appointment as he has entrusted it to another, and confirm the ap-
pointment of the second; if however, the Imam did not know of this appoint-
ment by the minister, the latter’s appointment carries more weight and the
authority of the first-appointed, rather than the second, is validated, as igno-
rance of appointment of the first does not merit his dismissal.

One of the companions of ash-Shafi’i has said, may Allah be pleased with
him, that the person appointed first by the minister is not dismissed even if
the Imam was aware of this appointment when appointing another — unless
the Imam dismisses him expressly: in effect he may only be dismissed by an
express statement, not merely by the appointment of someone else. Accord-
ing to this opinion, if authority may be shared, the appointments of both
remain valid and the authority is shared; if authority may not be shared, the
appointment of each is dependent upon the dismissal of one of them and the
confirmation of the other. If it was the Imam who granted this authority, he
may dismiss and confirm whichever of them he wishes; if it was the minister,
he may dismiss the particular person he appointed but not the person ap-
pointed by the Imam.

As for the wazirate of execution, its rule is weaker and its conditions are
fewer as its authority is restricted to the judgement and direction of the Imam:
the wazir is a mediator between him and his subjects, carrying out his com-
mands, executing his instructions, enacting what he decides and announcing
any governmental appointments or military preparations of the armies; he
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also informs him about anything of importance which happens and any new
developments which come to his notice, so that he may act in accordance
with the Imam’s command. He is thus appointed for the execution of affairs
but not to organise them — indeed he is not appointed for this purpose. If he
shares in making judgements, the name *“wazir” is more fitting while if he
does not, then the name “mediator” or “ambassador” is more applicable.

No appointment is necessary for this wazirate: one must only ensure that
permission has been granted. Neither the quality of being a freeman nor in
possession of knowledge is considered in potential candidates as he does not
exercise authority by himself or have the power to appoint others — for which
it would be required he be a freeman, and he may not take decisions — for
which he would have to have knowledge. Rather, his authority is restricted to
two things: the first, to transmitting things to the Khalifah and the second, to
transmitting things from the Khalifah to others.

Seven qualities are demanded of the wazir: 1. Trustworthiness, such that
he does not misuse whatever he has been entrusted with and does not deceive
regarding whatever he is consulted about; 2. Truthfulness, such that his re-
port of what he has carried out is believed and his word is acted upon regard-
ing what he transmits; 3. Lack of greed, lest he accept bribes in return for
influence and lest he allow himself to be cheated and become careless;
4. Lack of enmity or hate between him and the people, for enmity prevents
equitable transactions between people and excludes mutual sympathy; S, A
retentive memory, such that he can transmit things to and from the Khalifah
and be able to bear witness for him and against him in such matters;6. Acute-
ness and astuteness, such that affairs do not confuse him and he slips up or
that affairs muddle him and he makes mistakes: determined action is of no
use when affairs are confused and resoluteness is of no use when mistakes
are being made. This quality is expressed by the minister of al-Ma’mun,
Muhammad ibn Yazdad when he said:

A man’s sound judgement is the spirit of his speech: if he makes a
mistake of judgement, it will mean his death; if the heart of a man no
longer watches over his expression, his apparent wakefulness in the
two worlds will merely be lethargy.

7. Lack of craving and desire, as such passions will divert him from truth
to falsehood and he will no longer discriminate between those who speak the
truth and those of falsehood: such passions deceive the intellect and lead it
away from what is correct. It is for this reason that the Prophet has said, may
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the peace and blessings of Allah be upon him, “Your love of something makes
you blind and deaf.” A poet has said:

For us, when the clamourings of desire lessen, and the listener gives
ear to the speaker, and the people wrestle with their intellects, we reach
a judgement which is just and decisive; we do not give a right to false-
hood, and we do not pronounce on falsehood without truth; we fear
that our discernment and intelligence will become foolish and then we
will bear the burden of time along with the ass.

If this minister participates in making judgements, he needs to have an
eighth quality and that is that he be worldly wise and have an experience
which will allow him to arrive at correct judgements and to organise effi-
ciently, for from experience comes an understanding of the way things will
turn out. If he does not participate in decision-making, he does not need this
quality even though he might acquire it through much practice.

It is not permitted for a woman to undertake this office even if she has
sufficient experience in such matters as a saying of the Prophet, may the
peace and blessings of Allah be upon him, indicates that the exercise of such
authority has not been granted women: “A people who entrust their affairs to
a woman will not be successful;” moreover, application of judgement and
resoluteness of determination are diminished in women, and they would have
to deal directly and openly with people, something which is prohibited to
them.

An executory wazir may be of the people of dhimmah, although not a
delegatory wazir; the difference between these two ministries varies accord-
ing to their different functions in four ways: 1. A minister of delegation may
himself make legal judgements and have jurisdiction over acts of injustice
whereas a minister of execution may not; 2. The minister of delegation may
proceed independently with the appointment of officers whereas the latter
may not; 3. The former may dispatch armies and conduct wars but not the
latter; 4. The former may dispose of treasury monies, taking what he has a
right to take to make necessary payments, but not the former.

There are no other matters besides these four which would prevent a
dhimmi from being an executory minister, except if they display arrogant
behaviour as they are forbidden from being arrogant.

Because of these four differences between the two, four further condi-
tions are required of the two ministries: 1. The status of a freeman is required
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for the wazir of delegation but not for the executory wazir; 2. That he be a
Muslim is required of the former but not the latter; 3. That the former have
knowledge of the laws of the shari’ah but not the latter; 4. That knowledge of
the two matters of war and kharaj tax are required in the former but not the
latter.

Thus the above two ministries differ in four ways regarding the condi-
tions of appointment just as they differ in four aspects regarding their realm
of jurisdiction; they are, however, the same regarding their rights and condi-
tions in other than these aspects.

It is permitted for the Khalifah to appoint two executory ministers acting
together or separately, but he may not appoint two delegatory ministers to
work together because of the general nature of their powers of authority:
likewise two Imams may not be appointed because they might dispute with
each other in the arrangement or cancellation of matters and in the appoint-
ing or dismissal of officers. Allah, may He be exalted, has said, “If there
were a god other than Allah in the heavens and the earth they would
both have been corrupted” (Qur’an 21: 22).

If he appoints two ministers of delegation, their appointment must neces-
sarily be one of three kinds:

1. The Khalifah delegates general authority to each of them both, in which
case it would not be valid because of the evidence and reasoning we have men-
tioned above. Such appointments should be investigated: if they were both made
at the same time, both are invalidated; if one of them preceded the other, the
appointment of the first is valid and the second invalid. The difference between
the invalidity of an appointment and a dismissal is that the former prevents the
execution of what he has already authorised whereas dismissal does not;

2. The Khalifah ensures they both share jurisdiction and does not give it
to one of them alone: this is valid and the ministry is then shared between
them such that they may execute what they jointly agree upon but not what
they differ about — this being dependent on the judgement of the Khalifah
and outside the jurisdiction of these two ministers. This ministry is restricted
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with respect to the ministry of delegation proper in two aspects: their execu-
tion of something together is dependent on their mutual agreement whereas
their authority ceases over what they differ about.

If they agree after having differed then the matter is investigated: if it is
based on a judgement the justice of which they have both agreed upon after
having disagreed about it, then it comes under their jurisdiction and their
joint execution of it is valid: this is because a previous difference does not
preclude a subsequent agreement. If, however, one of them follows his col-
league in the matter, while both retain their contrary opinions, it is excluded
from their joint jurisdiction as it is invalid for a wazir to carry out something
which he does not judge to be correct.

3. In this case the Khalifah does not share jurisdiction between them but
rather accords to each an authority for matters over which the other has no
sway; this may occur in one of two ways: either he grants to each a specific
task over which he has general jurisdiction — giving to one, for example, the
ministry of eastern territories and to the other, that of the western territories ~
or he grants each special jurisdiction in a region where both have general
authority — by appointing one of them, for example, minister for war and the
other for kharaj tax. Appointment is valid in both the above ways although
neither of them is a plenipotentiary minister but rather both are functionaries
responsible for two different tasks; ministry of delegation should be con-
cerned with what is general, and thus these two ministers should be able to
execute all tasks and exercise full jurisdiction: in fact the appointment of
each is restricted to each person’s particular task and neither can oppose the
other’s jurisdiction or particular responsibility.

The Khalifah may appoint two ministers, a delegatory minister and an
executory minister, such that the first is completely free to act as he wishes
and the second is restricted to executing the commands of the Khalifah; moreo-
ver the executory minister may not reappoint someone who has been dis-
missed nor dismiss someone who has been appointed. The delegatory minis-
ter may, however, do both of these, but he may not dismiss someone ap-
pointed by the Khalifah. The executory minister may not sign on his own
behalf nor on behalf of the Khalifah, except on his orders, whereas the min-
ister of delegation may write orders using his own signature to his own agents
and those of the Khalifah and they must accept his signatures. He may not,
however, sign on behalf of the Khalifah except on his orders, both in general
and particular matters.
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If the Khalifah dismisses the executory minister none of the officials are
thereby dismissed. If he dismisses the minister of delegation, executory agents
are dismissed while delegatory agents are not as the former are representa-
tives and the latter are functionaries.

A plenipotentiary minister may appoint someone to stand in for him but
an executory minister may not, as this substitution would represent an ap-
pointment and this is valid coming from the former but not from the latter. If,
however, the Khalifah orders the plenipotentiary minister not to appoint a
substitute then he should not appoint a substitute. If he does allow the execu-
tory minister to appoint a substitute, this is permitted as each of the two
ministers are subject to the command or interdiction of the Khalifah, even
though at the time of appointment each assumes different jurisdictions.

If the Khalifah grants the direction of the provinces to their governors but
gives jurisdiction to those who have seized power over them, (as is the case
amongst our people today), the ruler of each province may appoint ministers
and the relationship of these ministers to the ruler is the same as that of the
Khalifah’s ministers to the Khalifah — that is with regard to the validity of the
two types of ministry and the rulings regarding the two types of jurisdiction.
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Chapter 3

Establishing Amirate in the Provinces

If the Khalifah appoints an amir over a province or a town, his amirate may
be one of two kinds, either general or particular. As for the general, it is of
two kinds: either that freely contracted by the Khalifah with the person cho-
sen specifically for the task, or that contracted at times of conquest in com-
pelling circumstances.

As for amirate which has been specifically and freely assigned, it com-
prises a clearly defined task and a clearly determined jurisdiction: the Khali-
fah delegates the amirate of a country or province to the person appointed for
this task and accords the right of governance over all its people together with
jurisdiction over the customary acts of his office: he thus assumes a general
responsibility for a particular territory and for specific and clearly defined
tasks, and his corresponding jurisdiction covers seven matters:

1. The ordering of the armies, assigning them to various territories and
apportioning their provisions, unless the Khalifah has fixed the amount of
provision in which case the amir has only to ensure its payment to them;
2. Application of the law and the appointment of judges and magistrates;
3. Collection of the kharaj and’ zakah taxes, appointment of collectors, and
distribution of what is collected to those entitled to it; 4. Protection of the
deen, defence of what is inviolable and the guarding of the deen from modi-
fication and deviation; 5. Establishment of the hadd-punishments both with
respect to Allah’s rights and those of people; 6. Imamate of the Friday gath-
erings and prayer assembly, he himself acting as Imam or his substitute;
7. Facilitating the passage of hajjis from his territory or those of other territo-
ries such that he affords them protection. If this province is a border territory
adjacent to the enemy, an eighth matter becomes obligatory, that is jihad
against the neighbouring enemy, and distribution of the booty amongst the
fighters after a fifth has been taken for those entitled to it.
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The conditions considered in this amirate are the same as those applicable
in the wazirate of delegation as the only difference between the two is that
there is specific authority in the former but a general one in the latter, there
being no difference in the conditions applicable to specific or general au-
thorities.

Examination must now be made of the contractual agreement in this ami-
rate. If it is the Khalifah who has designated the amir, the wazir of delegation
has the right to subject him to his control and surveillance but not to dismiss
him or transfer him from one province to another. If the wazir of delegation
was alone in appointing him then there are two possibilities: the first is that
he appoints him with the permission of the Khalifah, in which case he may
not dismiss him or transfer him without the Khalifah’s permission and com-
mand; moreover if the Khalifah dismisses the minister it does not entail the
dismissal of the amir. The second is that he appoints him himself, in which
case he stands in for the minister and the latter may himself dismiss him or
replace him with someone else in accordance with his considered judgement
of what is the better and more correct procedure. If the wazir does not stipu-
late which kind of appointment this amir is subject to and does not tell him
explicitly whether it is from the Khalifah or from himself, the appointment is
treated as being from himself and he himself may dismiss the amirt If the
wazir is dismissed, so too is this amir unless the Khalifah reaffirms his ami-
rate, in which case it would be a renewal of his authority and a reappoint-
ment although the same oral statement of contract, necessary at the outset of
the agreement, is not required again: it is enough that the Khalifah says, “I
confirm your authority of governance,” whereas at the beginning of the con-
tractual agreement he must say, “I accord you the amirate of such and such a
region and its people with jurisdiction over everything connected with it,”
that is, stating the nature of the appointment in detail rather than in a general
way so there is no room for doubt.

If it is the Khalifah who establishes this amirate, the wazir cannot be ex-
cluded from subjecting it to his control and surveillance. Moreover if he
appoints a new minister, it does not entail the dismissal of the amir because
if, emanating from the Sultan, there is an appointment of a general nature
combined with that of a particular nature, the general one is customarily
concerned with the surveillance and investigation of the particular, and the
particular is concerned with the task proper and its execution. This amir may
appoint an executory minister on his own initiative, with or without the Kha-
lifah’s permission, but he may not appoint a plenipotentiary minister except
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if the Khalifah permits and commands him to do this, as the former is as-
signed to a specific task while the latter is independent.

If this amir wishes, without specific reason, to increase the provisions of
his army, he is not permitted to do so as it would be an unjustified waste; if,
however, he increases them in response to a specific incident, the reason
must be examined: if it is something of a temporary nature such that the
increase will not have to be fixed at this level, like a rise in prices, an unex-
pected incident or the cost of a war, the amir may pay for this increase from
the treasury and does not need to consult the Khalifah, as this figures as part
of the administrative dutics with which he is entrusted. If, however, the rea-
son for the increasc is the mounting cost of an ongoing campaign in which
the combatants have proved themselves steadfast and victorious, he should
submit this proposed increase to the Khalifah and should not proceed with it
on his own. He may give provision to those of the combatants’ children who
have reached puberty and assign a stipend over (o them without any instruc-
tions, but he may not fix the salary of a newly recruited army except on
orders.

If there is an excess of wealth from the kharaj tax after provision has been
made for the army, it should be handed over to the Khalifah to be deposited
in the treasury and used in the public interest; if, however, there is an excess
of wealth from the zakah tax after payment to those entitled to it has been
made, it is not necessary for it to be handed over to the Khalifah: rather the
revenue officer should distribute it to those living nearest to his district who
are entitled to it. If the kharaj tax is not enough to provide for the army, he
should ask the Khalifah to make up the amount; if the zakah is not enough to
meet the needs of those entitled to it he may not ask the Khalifah to make up
the amount, as the provisioning of the army is a binding communal duty,
while those having a right to the zakah funds are only entitled to actually
receive them if they exist.

If the appointment of the amir was made by the Khalifah, he is not de-
posed at the death of the Khalifah; if, however, it was at the hand of a minis-
ter, he is deposed at the death of this minister because an appointment made
by the Khalifah is made in the name of all the Muslims, whereas the appoint-
ment made by a minister is merely in his name. A minister is deposed at the
death of the Khalifah while an amir is not, as the ministry represents the
Khalifah while the amirate is established in the name of the Muslims as a
whole.
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This then is the status of the first of the two kinds of general amirate,
namely the amirate for which a suitable amir is freely chosen by the Khali-
fah.

We shall now discuss the status of “special” amirate, before dealing with
the other kind of “general” amirate, because they both entail a contract made
by choice; we shall then explain the second kind of amirate, namely that of
conquest and occupation contracted under duress, so that we might contrast
the nature of this latter together with that based on free choice and thereby
demonstrate the difference between them with regard to their respective con-
ditions, duties and rights.

Special amirate refers to that in which the amir is restricted to organisa-
tion of the army, establishment of public order, defence of the territory and
protection of what is inviolable; it is not, however, up to him to undertake
responsibility for the judiciary and the rulings of jurisprudence, or for the
kharaj and zakah.

As for the establishment of hadd-punishments or the resolving of issues
which require that a considered choice be made because of differing opin-
jons of the fuqaha, or other issues which require the production of proof
because of disputing litigants, then he is under no obligation to intervene, as
these matters are outside the scope of the particularity of his amirate. If,
however, they do not require that a choice be made or evidence be provided
— or indeed if they require both these things but a judge resolves the issue
after making ijtihad or establishes a proof — such matters will necessarily be
concerned either with the rights of Allah, may He be exalted, or with those of
man. If it concerns the latter, like the punishment for slander, or retaliation
for a killing or loss of some part of the body, this is considered according to
the demands of the plaintiff: if he turns to the magistrate, then the magistrate
has more right to resolve the matter as such a claim is among those rights the
fulfilment of which is the responsibility of the magistrate. If the plaintiff
looks to fulfilment of the punishment or retaliation from this type of amir,
then the latter is more entitled to deal with it, as it is not a judgement but
rather an assistance in the fulfilment of a right, and the person who has the
power to assist is the amir rather than the magistrate.

If this punishment is purely one of the rights of Allah, may He be exalted,
like the punishment for fornication either by lashing or by stoning, then the
amir has more right to see it is carried out than the magistrate, as it counts as
a public order law and the defence and protection of the deen: such concerns
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for the public interest are entrusted to the amirs who are delegated specifi-
cally to look into them — rather than the magistrates who are concerned with
resolving contention between litigants. Such matters are therefore part of the
duties of amirate and may not be excluded from it except by an explicit tex-
tual statement; likewise they are excluded from the duties of the judiciary
and may not be included in it except by an explicit textual statement.

As for his jurisdiction in grievances and complaints, the following must
be considered:

1. If it concerns a matter covered by legal rulings and sanctioned by judges
and magistrates, the amir may see to its fulfilment by way of an assistance to
the person affirming the claim against the person who is denying it, and by
removing the disputed object from the false claimant (who is delaying hand-
ing it over) in order to render it to its rightful owner; this he may do as he has
a responsibility to prevent injustices and oppression and to deal with com-
passion and equity between people;

2. If, however, the injustices are such that rulings and judgements must be
had from the judiciary, this amir is excluded from getting involved, as such
decisions are not part of his contract of amirate and he must refer them to the
magistrate of his city. If the latter pronounces judgement in favour of one of
the parties but is incapable of carrying it out, it is the amir who should ex-
ecute it. If there is no magistrate in his city, he should transfer the matter to
the nearest magistrate as long as the two litigants will have no difficulty in
travelling there; if there is difficulty, he does not oblige them to travel there
but rather consults the Khalifah concerning the object of their dispute and
carries out his ruling in the matter.

Assisting the hajjis within his territory is also one of the tasks of his ami-
rate, as it constitutes one of the acts of assistance for which he is responsible.

Some say that leading the prayers on Fridays and the Eid days is the re-
sponsibility of the judiciary rather than that of the amir, and this is the most
convincing opinion for the followers of ash-Shafi’i, although it has also been
said that the amirs are more entitled to it, and this is the most convincing
view for the Hanafis.

If the territorial authority of this type of amir lies adjacent to a border he
may not initiate a jihad except with the Khalifah’s permission, aithough he
must wage war on them and repulse them if they initiate the attack, without
the Khalifah’s permission, as this forms part of his duty to protect and defend
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what is inviolable. The same conditions which are considered when appoint-
ing a wazir of delegation are taken into consideration for this type of amirate
— with the addition of two conditions, namely being a Muslim and having the
status of a freeman, as this amir is responsible for matters of the deen and it
is not correct for these to be dealt with by a kafir or a slave. Knowledge and
legal understanding, however, are not taken into consideration, although if
present, are considered an extra advantage.

Thus the conditions of general amirate are the same as those of the delega-
tory wazirate, as they both share a general jurisdiction even though they dif-
fer in the particularity of their tasks. As for the conditions required for the
special amirate, they are the same as those of the general amirate except for
one condition, namely knowledge, as judgements must be made within the
jurisdiction of general amirate but not within that of the special amirate. Nei-
ther of these two types of amir need inform the Khalifah regarding any nor-
mal affair he undertakes within his own particular amirate, except if he chooses
to and as a show of obedience. If something unusual happens, they should
both refer the matter to the scrutiny of the Imam and then act upon it in
accordance with his order. If, however, they both fear an aggravation of the
problem, if they refer it to him, they both take necessary measures to repulse
any violation of public order until the permission of the Khalifah reaches
them concerning the matter: in effect it is the judgement of the Khalifah who
is in a position to oversee the generality of affairs which takes precedence in
new situations.

As for the amirate of conquest, contracted in compelling circumstances,
this occurs when an amir takes possession of a country by force and the
Khalifah entrusts him with this amirate and grants him authority to order and
direct it: thus the amir, while acting despotically in his ordering and directing
of the amirate by virtue of his conquest, is nevertheless accorded legal sanc-
tion by the Khalifah’s religious duty to transform an irregular situation into a
correct one, that is a forbidden one to one which is legally permitted. Even
though such practice departs, in its laws and conditions, from what is cus-
tomary regarding normal appointments, it nevertheless protects the laws of
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the shari’ ah and upholds the rulings of the deen which may not be allowed to
degenerate into disorder or be weakened by corruption. Thus this is permit-
ted in cases of conquest and compelling circumstances, but not in the case of
a fitting candidate freely chosen for the appointment — because of the differ-
ence which exists between the possibility (to act freely) and incapacity.

There are seven laws of the shari’ah which must be upheld with respect to
the appointment of an amir of conquest: both the Khalifah in authority and
the amir who has seized authority share the responsibility for imposing these
laws, although the latter bears a heavier responsibility:

1. Protection of the office of Imamate, which is the successor of Prophet-
hood, and the organisation of religious affairs, so that this obligatory institu-
tion of the shari’ah is maintained and all rights and duties issuing from it are
preserved;

2. A manifest obedience to the deen which negates all possibility of rebel-
lious or fractious behaviour on the part of the amir;

3. Unanimity in friendship and mutual help such that the authority of the
Muslims may be above all other peoples;

4. Contracts issuing from governmental authority which are connected to
the deen should be concluded, and the rulings and judgements pertaining to
them should be executed; they should also not be invalidated by mere imper-
fections in such contracts, or annulled by mistakes in the obligations ensuing
from such contracts;

5. The receipt of money for something due in accordance with the shari’ah
must be paid in such a way that the person acquits himself of what is owing
and the person receiving it acts licitly;

6. The hadd-punishments should be executed correctly and should be ap-
plied to those who deserve them as the body of the believer is inviolable
except from the rights of Allah and His punishments;

7. The amir must be scrupulous in protecting the deen from the things
prohibited by Allah, must command the obligations of the deen if it is being
obeyed and call to its obedience if it is being disobeyed.

By means of these seven fundamental laws of the shari’ah, the rights and
duties of Imamate and the rulings governing the Ummah are maintained: it is
for the sake of these laws that the appointment of the amir who has seized
power is obligatory. Moreover if he fulfils the conditions of a freely-chosen
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amir, allegiance to his appointment becomes obligatory as a way of encour-
aging his obedience and preventing any schism or opposition on his part.
Permission duly granted enables him (o establish the religious rights and
duties and the laws governing the Ummah. The procedure is the same for
whomever he appoints as a minister or representative as the procedure adopted
by the Khalifah when appointing a minister or representative. He may ap-
point a wazir of delegation and an executory minister.

Even if the conditions for a freely chosen appointment are not met in the
amir who seizes power, the Khalifah may nevertheless openly announce his
appointment as a way of encouraging his obedience and pre-empting any
opposition or rebellious behaviour on his part; any activity on his part re-
garding laws and rights, however, is dependent on the Khalifah appointing a
representative tor him in thesc matters, that is someone who meets the re-
quired conditions: the fulfilment of the conditions in the person assigned to
him as arepresentative will thus make up for any lack in the conditions in the
amir; nominal authority is thus granted to the conquering amir while execu-
tive power is with the representative.

Such a procedure is permitted, cven though it deviates from the princi-
ples, for two reasons: 1. Necessity annuls conditions which are otherwise
required when there is a possibility of their fulfilment; 2. If it is feared that
matters of general interest will be harmed, conditions may be less rigorous
than those relative to a particular or individual interest.

Given that the amirate of conquest has been validly established, it ditfers
in four respects from the amirate established under normal conditions:

1. The amirate of occupation is cstablished in and constituted by the per-
son in charge, while the latler depends only on the free choice of the person
who institutes it;

2. The former extends to those countries which the amir has conquered,
and the latter is restricted to those countries stipulated in the agreement con-
tracted by the person who institutes it;

3. The former comprises both normal and abnormal juridical matters, while
the latter is restricted 1o what is known and established in matters of jurisdic-
tion but not to the unusual,

4. The wazirate of delegation is valid in the former, while it is not in the
latter. This is because of the diffcrence in matters of jurisdiction between the
amir and his minister: the jurisdiction of the minister is limited to what is

55



Al-Ahkam as-Sultaniyyah

normal, while the one who seizes power has jurisdiction in unusual matters
as well; in the latter case, where the situation has been regularised, the amir
of conquest may only deal with normal matters and it would not be valid for
him to have a wazir with the same capacity as his own, because of the equivocal
situation in which the wazir and the amir who appointed him would then find
themselves.
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Chapter 4

The Amirate of Jihad

The amirate of jihad is particularly concerned with fighting the mushrikun
and it is of two kinds:

A. That which is restricted to the administration of the army and the di-
rection of war, in which case the conditions pertaining to special amirate are
applicable;

B. That in which all laws regarding the division of booty and the negotia-
tion of the peace treaties are delegated to the amir, in which case the condi-
tions pertaining to general amirate are applicable. Of all the authorities of
governance this is the most important with respect to its laws, and the most
comprehensive with regard to its sections and departments.

This type of amirate, when special, is subject to the same rulings as the
general, and so we have confined ourselves to a description of the latter for
the sake of brevity.

There are six sections regarding the rulings connected to a general amirate:
1. The mobilisation of the army, pertaining to which there are seven matters:

First, kindness should be shown to those travelling, such that the weakest of
them is capable of keeping up and the strength of the strongest is maintained:
the pace must not be so great that the weak perish and the strong use up every
ounce of their strength, for the Prophet, may the peace and blessings of Allah be
upon him, has said, “This deen is enduring, so press on with kindness, for surely
whoever is unable to proceed on his journey, his camel that bears him foundering,
travels across the earth no more and his mount will not survive: the worst kind
of journeying is that in which the beast is made to exert itself to the very ut-
most.” It is also related of the Prophet, may the peace and blessings of Allah be
upon him, “The person mounted on a weak beast is the amir of the caravan,”
meaning that people have to travel at the pace of the owner of the weak animal;
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Second, the horses and other mounts used in the jihad should be exam-
ined: no big and heavy horses should be amongst those used in the jihad, nor
any spare and small ones, nor those broken with old age, frail and thin, or
those with broken limbs or emaciated, as they will be incapable of the task
required of them and might even perish. Other mounts and beasts of burden
should be examined: those mounts incapable of travel are excluded, and beasts
of burden are not allowed to carry more than they can bear. Allah, may He be
exalted, has said, “And prepare for them what you are able of force and
war horses” (Qur’an 8: 60). The Messenger of Allah has said, may the peace
and blessings of Allah be upon him, “Train horses for war, for surely their
mounts are power for you, and their bellies are a treasure for you;”

Third, overseeing the combatants who are of two kinds: regulars and
volunteers. As for the former, they are registered in the Diwan and partici-
pate in the fay-booty and the jihad; their stipend is taken from the treasury
and allocated from the booty according to their wealth and need. As for the
latter, they are not registered in the Diwan: they are those from the desert
areas, the Arabs and other inhabitants of the towns and villages who have left
for battle in accordance with Allah’s instructions, may He be exalted, to peo-
ple, “Go out [to battle] light and heavy and fight with your wealth and
your selves in the way of Allah” (Qur’an 9: 41). As for the words of Allah
“light and heavy”, there are four interpretations: the first that they refer to
young men and old men, and this has been related by al-Hasan and ‘Tkrimah;
the second, to the wealthy and the poor, and this is related by Abu Salih; the
third, mounted soldiers and infantry, and this Abu ‘Umar has said; the fourth,
those with a family and those without, and this is al-Farra’s opinion. These
volunteers are granted an amount from the zakah rather than the fay, that is
from the portion accorded to those who fight in the way of Allah and men-
tioned in the Qur’anic ayat about zakah. It is not permitted to pay them from
the fay, but rather from the zakah — just as the regulars, registered in the
Diwan, are not given of the zakah, but are entitled to the fay: each group
receives a sum from a source in which the other is not permitted to share.
Abu Hanifah, however, has permitted each of the two kinds of wealth to be
spent on each of the two groups according to need; but Allah has made a
distinction between the two groups, and it is not permitted to treat as one
what has been differentiated;

Fourth, leaders and lieutenants are assigned to both groups so as 10 be
kept informed by them of their state and to ensure that they are well-disposed
towards them if he calls for them, as the Messenger of Allah, may the peace
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and blessings of Allah be upon him, did this in his raiding parties and Allah,
may He be exalted, said, “We have made you into peoples and tribes so
that you should get to know each other” (Qur’an 49: 13). There are three
interpretations: the first, that “peoples” are those most closely related and
“tribes” are those most distant, and this is Mujahid’s opinion; the second,
that “peoples” refer to the Arabs of Qahtan and “tribes” to the Arabs of
‘Adnan; the third, that the former are the clans of non-Arabs and the latter
the clans of Arabs;

Fifth, a rallying-cry is given to each group to distinguish those belonging
together and to rally them as allies. It is related by ‘Urwah ibn az-Zubayr
from his father that the Messenger of Allah, may the peace and blessings of
Allah be upon him, made the rallying-cry of the Muhajirun, “O Bani ‘Abd
ar-Rahman,” that of the Khazraj, “O Bani ‘Abdallah,” and that of the Aws,
“O Bani ‘Ubaidullah,” and he called its horsemen, “the horsemen of Allah™;

Sixth, he should inspect the army and the serving troops and dismiss those
who might cause the mujahidin to desert, those who might spread false ru-
mours about the Muslims or act as spies against them for the mushrikun: the
Messenger of Allah, may the peace and blessings of Allah be upon him, re-
jected ‘Abdallah ibn Abi Saluk on one of his raiding parties because he was
instigating defection from the Muslims and Allah, may He be exalted, says,
“And fight them until there is no more strife or dissent and until the
deen is all for Allah” (Qur’an 8: 39) — in other words until you no longer
cause strife and dissent amongst each other;

Seventh, he should not show partiality, conspire with or aid those who
are of the same race or who share his opinions or madhhab, to the detriment
of those unrelated to him or who oppose his views and madhhab, lest peo-
ples’ differing circumstances result in a split in the unity of the community
and a preoccupation with divisions and discord: the Messenger, may the peace
and blessings of Allah be upon him, turned a blind eye to the hypocrites, who
are the enemies of the deen, and judged them according to their outward
appearance such that his fighting force was strengthened by them, the num-
bers of adherents multiplied and his strength was perfected. He entrusted the
judgement of their hearts’ hidden hypocrisy to the Knower of the Unseen
and to the One who punishes what the hearts conceal. Allah, may He be
exalted, says, “And do not dispute with each other lest you fail and your
prosperity departs from you” (Qur’an 8: 46). There are two interpretations
of this: the first, that what is meant by “prosperity” is dominion, this being
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the opinion of Abu ‘Ubaid, and the second, that it refers to power, and the
word here in Arabic — reeh (lit.: wind) —is used because of the sense of
power it conveys.

2. This section deals with the direction of war. The mushrikun of Dar al-
Harb (the arena of battle) are of two types:

First, those whom the call of Islam has reached, but they have refused it
and have taken up arms. The amir of the army has the option of fighting them
in one of two ways, that is in accordance with what he judges to be in the best
interests of the Muslims and most harmful to the mushrikun: the first, to
harry them from their houses and to inflict damage on them day and night, by
fighting and burning, or else to declare war and combat them in ranks;

Second, those whom the invitation to Islam has not reached, although such
persons are few nowadays since Allah has made manifest the call of his Mes-
senger — unless there are people to the east and extreme east, or to the west, of
whom we have no knowledge, beyond the Turks and Romans we are fighting:
itis forbidden us to initiate an attack on the mushrikun while they are unawares
or at night, that is, it is forbidden to kill them, use fire against them or begin an
attack before explaining the invitation to Islam to them, informing them of the
miracles of the Prophet and making plain the proofs so as to encourage accept-
ance on their part; if they still refuse to accept after this, war is waged against
them and they are treated as those whom the call has reached. Allah, may He be
exalted, says, “Call to the way of your Lord with wisdom and kindly admo-
nition and converse with them by what is better in argument” (Qur’an 16:
125), — which means calling to the deen of your Lord with wisdom, about
which there are two interpretations: the first, that wisdom refers to prophet-
hood and the second, that it refers to the Qur’an, and al-Kalbi is of this view.
For “kindly admonition” there are also two interpretations: the first, that it
refers to the Qur’an on account of its quiet, restrained speech, and this is again
al-Kalbi’s view, and the second, that it refers to the commands and interdic-
tions therein. As for, “and converse with them by what is better in argu-
ment,” it means, “explain the truth to them and make clear the proofs to them!”

If the amir initiates the attack against them before calling them to Islam or
warning them by means of cogent proofs, and kills them by surprise or at
night, blood money must be paid; according to the most correct judgement of
the Shafi’is, it is equal to the blood money paid to Muslims, although accord-
ing to other it is equal to the blood money paid to the kuffar, because of the
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difference of their beliefs. Abu Hanifah, however, says that no blood money
is liable for killing them and their blood is shed with impunity.

If the ranks are ranged against each other in war, one of the combatant
Muslims may advance between the two ranks in order to identify himself and
proclaim in what manner he himself may be distinguished from the rest of
the army: to this purpose he may ride a piebald horse if the horses of the
others are black or brown. Abu Hanifah, however, forbids any such identifi-
cation or the riding of a piebald horse, although there is no reason for his
prohibition: ‘Abd ibn ‘Awnallah relates from ‘Umayr from Abu Ishaq that
the Messenger of Allah, may the peace and blessings of Allah be upon him,
said at Badr, “Make a mark for yourselves, for the angels have also done so.”

It is permitted for someone to sally forth in single combat in response to a
challenge: Ubayy ibn Khalaf called the Messenger of Allah, may the peace
and blessings of Allah be upon him, to single combat on the day of Uhud to
which the former responded and killed him. The first battle witnessed by the
Messenger of Allah, may the peace and blessings of Allah be upon him, was
that of Badr: three nobles of the Quraysh, ‘Utbah ibn Rabi’ah, his son al-
Walid, and his brother Shaybah, sallied forth and they called out a challenge,
to which three of the Ansar, Awf and Mas’ud, the two sons of Afra, and
‘Abdallah ibn Rawahah responded. The challengers declared however: “Let
those who can match our standing sally out to us, for we do not recognise
you.” Thus three of the Banu Hashim came out to confront them: ‘Ali ibn
Abi Talib came out to face al-Walid and killed him; and Hamzah ibn ‘Abd al-
Muttalib confronted ‘Utbah and killed him; ‘Ubaidah ibn al-Harith faced
Shaybah and both delivered blows severing each other’s limbs: Shaybah died
there and then, while ‘Ubaidah was carried away alive with his leg torn off,
but later he died at as-Safra. Ka’b ibn Malik said of him:

O eye of abundance, do not withhold your tears with just a trickle, do
not let them diminish for a warrior whose death has crushed us; a
noble of the martyrs’ field, a noble in lineage. ‘Ubaidah has departed
this evening, he who came to us in the morning to do us good and not
evil he it was who warded off the enemy fighters, warding off the army
with his mutilated limb.

Then Hind, the daughter of ‘Utbah, made a vow at the battle of Uhud to
reward Wahshi if he killed Hamzah in revenge for the killing of her father;
when he killed him, she split open his belly and chewed off his liver, may
Allah be pleased with him, and recited these lines:
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We have punished you for the day of Badr, and one battle after the
other brings madness and affliction. I could not resign myself to the
loss of ‘Utbah, neither of my brother, or his uncle and my first-born. O
Wahshi, you have cured my self and fulfilled my vow. You have cured
the desire for revenge in my breast. So all my life I owe thanks to
Wahshi until my bones are gathered in my grave.

This then was the single combat on the day of Badr which the Prophet,
may the peace and blessings of Allah be upon him, permitted his closest
relatives from amongst the Banu Hashim and the Banu ‘Abd al-Muttalib,
despite the strongest of attachment to them and his fear for them. He himself
fought Ubayy in single combat on the day of Uhud and he gave permission
for ‘Ali, may Allah be pleased with him, to do the same at the battle of the
Trench, when the matter was more difficult and his affection and concern for
him greater. ‘Amr ibn ‘Abd Wudd had made a challenge the first day which
no one had taken up; this he renewed on the second day, but again no one
took it up; when he challenged them on the third day and saw how they
retired and avoided him, he said: “O Muhammad, do you not claim that those
slain from amongst you are in the Garden, alive and provided for, with their
Lord, and those of us who are slain are being punished? Yet none of you
concerns himself with receiving the generosity of his L.ord or despatching an
enemy to the Fire!” Then he began to recite:

I have approached their company to cry out whether there is a com-
batant, but I have come to a halt as the brave have become cowants,
although I am ready for battle. I am like this: always hastening to-
wards the struggle. Surely courage and generosity in a man are the
best of qualities.

‘Ali ibn Abi Talib then got up and sought the permission of the Messenger
of Allah, may the peace and blessings of Allah be upon him, to take up the
challenge, which the latter granted saying: “Go out O ‘Ali with the protec-
tion and refuge of Allah!” Then he sallied forth saying:

Hear the good news, a man who is not incapable in combat has come
to you to respond to your voice: one who has resolve and insight, an-
ticipating the everlasting happiness of success in the morning. Surely
I hope to bring upon you a wailing funeral by a grand stroke whose
remembrance will shine in the memories of battles.

So they engaged each other in battle and a cloud of dust arose obscuring
them from view; when it cleared around them, ‘Ali could be seen wiping his
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sword with the garment of the man he had killed. This is related by Muham-
mad ibn Ishaq in his Book of Battles.

These two accounts thus prove the permissibility of sallying forth to single
combat despite exposing oneself to danger. But if it is the Muslim warrior who
wants (0 make the first challenge, Abu Hanifah forbids it, arguing that a pro-
vocative challenge and the initiation of violence is a transgression. Ash-Shafi’i,
however, permits it saying it is a manifestation of the strength of Allah’s deen,
may He be exalted, and an act of solidarity with His Messenger. The Messen-
ger, himself, may the peace and blessings of Allah be upon him, recommended
the like of it, encouraged it and chose the person who should take up and re-
spond to the provocation — while he himself prepared for action. Muhammad
ibn Ishaq relates that the Messenger of Allah, may the peace and blessings of
Allah be upon him, appeared wearing breastplates on the day of Uhud, seized
his sword and brandished it saying, “Who will take this sword by its right?”
Then ‘Umar ibn al-Khattab, may Allah be pleased with him, stood up saying, “I
will take it by its right.” But the Prophet turned from him and brandished it a
second time, saying, “Who will take it by its right?” Then az-Zubayr ibn al-
‘Awwam stood up saying, “I will take it by its right.” But the Prophet again
turned away from him and these two men were aggrieved by this. Then he
showed it a third time saying, “Who will take this sword by its right?” and Abu
Dujana Simak ibn Kharasha stood up and asked, “And what is its right, O Mes-
senger of Allah?” He replied, “That you strike the enemy until he writhes!”
Taking it from him, he made a show of a red kerchief by which the people knew
that he would show prowess in combat. He then went out to battle saying:

I am the one who took it, in service to him, when he said: “Who will
take it by its right?” I, amongst creation, have accepted it by his jus-
tice and authenticity in view of the all-Powerful, the Merciful, Whose
overflowing generosity of provision reaches all people both of the west
and the east.

Then he began to swagger between the two serried ranks and the Prophet,
may the peace and blessings of Allah be upon him, said, “Surely Allah would
find such behaviour reprehensible except in these circumstances.” Then he
went into battle: he initiated the fight, showed great zeal and caused great
carnage, saying:

My friend made me give a promise, when we were in the palm grove at
the foot of the mountain, that never would come the day I would be in
the last ranks. I have taken the sword of Allah and of His Messenger.
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Having established with the above mentioned proofs that single combat,
both for the one who provokes it and also for the one who is provoked, is
permitted, it should be added that it is conditional upon two things: 1. That
the champion be vigorous and brave and aware that he will not fail in with-
standing the enemy - if not, it is forbidden; 2. That he is not an army leader
whose loss would have a detrimental effect: in effect the loss of an army
chief might lead to defeat. The Messenger of Allah established single com-
bat, trusting in the support of Aliah, may He be praised, and that He would
keep His promise — but this is not permitted to another.

The amir may, when urging his army to jihad, incite someone willing to
die for Allah if he knows his death in battle will have one of two effects:
either that it will incite the Muslims to fight to avenge him, or that it will
cause the mushrikun to lose heart on account of his audacity against them for
the sake of Allah.

Muhammad ibn Ishaq reports that the Messenger of Allah, may the peace
and blessings of Allah be upon him, came out of the palm-frond shelter on
the day of Badr after urging the people to the jihad and promising each man
whatever booty he seized. Then he said, “By the One in Whose hand is my
self, no man will fight them today and be killed - steadfast, God-fearing,
facing the enemy and without turning his back — but that Allah will take him
to the Garden.” Then ‘Umayr ibn Humam of the Banu Salima said, while
still holding some dates he was eating, “Goodness! Nothing remains between
me and the Garden except those people killing me.” Then he threw away the
dates he was holding in his hand, took hold of his sword and fought them
until he was killed, may Allah have mercy on him, reciting:

Forward to Allah without any provision for the journey but fear of
Him, actions for the Next World, and patience for Allah in jihad. Every
provision can be depleted other than fear of Him, right action and
correciness.

A Muslim may put to death any mushrik combatant he seizes, whether or
not he is involved in the fighting. There is a difference of opinion regarding
the killing of old persons and monks inhabiting cells and monasteries. One
view concerning them is that they are not to be killed unless they fight, as
they are covered, like women and children, by treaty; another, is that they are
killed even if they are not fighting, because it may be that their opinions will
cause more harm to the Muslims than fighting. Durayd ibn as-Simma, who
was more than one hundred years old, was killed during the battle of Ha-
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wazin at Hunayn while the Prophet, may the peace and blessings of Allah be
upon him, was watching and he did not oppose his killing. As he was being
killed, Durayd recited:

1 gave them my orders at the bend in the sand-dune, but it was only the
next morning that they discerned the right path. When they disobeyed
I was with them, but I see now that they were in error and I was not
guided.

It is not permitted to kill women and children in battle, nor elsewhere, as
long as they are not fighting because of the prohibition of the Messenger of
Allah, may the peace and blessings of Allah be upon him, against killing
them. The Prophet, may the peace and blessings of Allah be upon him, for-
bade the killing of those employed as servants and mamlouks, that is young
slaves. If women and children fight, then they are fought and killed, but only
face to face, not from behind while fleeing. If they use their women and
children as shields in battle, then one must avoid killing them and aim only at
killing the men; if, however, it is impossible to kill them except by killing the
women and children, then it is permitted. If they are shielding themselves
with Muslim captives, and it is not possible to kill them except by Kkilling
these captives, it is not permitted to kill them. If desisting from attacking
them leads to the Muslims being encircled, then the latter must attempt to
free themselves as best they can, but while taking care not to kill any Muslim
deliberately by their hands. If one is killed, then the killer must pay blood-
money and make expiation if he knew that he was a Muslim; he becomes
liable for the expiation alone if he did not know.

It is permitted to cut their horses from under them if they are fighting on
them, although one of the fuqaha has forbidden injuring them. Handhalah
ibn ar-Rahib cut down the horse of Abu Sufyan ibn Harb on the day of Uhud
and mounted it to kill Abu Sufyan; when Ibn Sha’ub saw him he sallied forth
to challenge Handhalah saying:

I will surely defend my companion and myself with a blow as brilliant
as the rays of the sun.

Then he struck Handhalah, killed him, and thereby saved Abu Sufyan,
who escaped saying;:

From the morning to the approach of sunset, my young mare was al-
ways as far away from them as a scolded dog. I will fight them, urging
on to violence, calling (my ancestor) Ghalib, and repulse them from
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about me with my horse’s solid support — and if I had wished, my met-
tled horse would have saved me and I would not bear any favour 10
Ibn Sha’ub.

News of this reached Ibn Sha’ub’s ears, and he replied to this ingratitude by
saying:
Without my defence and my help in battle, O Ibn Harb, you would
have met an invincible enemy in that gully and were it not for the
repeated charges of my mare in that gully, hyenas and packs of dogs
would be growling over his limbs.

As for a Muslim wanting to hamstring his own horse, it is related that
Ja’far ibn Abi Talib, may Allah be pleased with him, rushed forth on the day
of Mu’tah on his russet horse right into the middle of the fight, then dis-
mounted, hamstrung his mount and fought until he was killed, may Aliah be
pleased with him. He was the first of the Muslims to hamstring his horse in
Islam, but no other Muslims should hamstring their horses as they constitute
a force which Allah has commanded us to have at the ready in the jihad
against His enemy: “And prepare what you can of force and of fighting
horses so that you may strike fear into the enemies of Allah and your
enemies” (Qur’an 8: 60). Moreover, Ja’far only hamstrung his horse after he
had been surrounded and it is conceivable that he did this so the mushrikun
would not be able to use it to reinforce themselves against the Muslims: in
such circumstances, the hamstringing becomes legitimate, as would be the
hamstringing of the enemies’ horses, for Ja’far was too respectful of the deen
to hawe done something prohibited by the law. When his army returned, the
Messenger of Allah, may the peace and blessings of Aliah be upon him, and
the Muslims went out t0 meet them, and the people started to throw earth at
them shouting: “O you who flee, why have you fled while fighting in the
way of Allah?” and the Messenger of Allah responded: “They are not people
of flight but rather people who, Allah willing, will return to fight.”

3. The third section about the rules of this type of amirate concerns what
is incumbent upon the amir of the army with respect to his organisation of
the combatants, and this is composed of ten things:

First, he should protect them from surprise attacks which would enable
the enemy to become victorious; that is, he should investigate likely places
of ambush and surround their encampments by a guard, such that they them-
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selves and their baggage are safe and they can repose in times of peace and
feel safe from attack from the rear in times of fighting;

Second, he should choose a site for their encampments which is best suited
for fighting their enemy, that is the flattest place, the one containing the most
pasturage and water and the most protected from the flanks and from the
sides, such that it affords the most support for the defence of their encamp-
ment and the strongest position for the offensive;

Third, he should prepare whatever provisions and forage are necessary
for the army: these should be distributed to them when needed so that they
feel assured and will not need to search for it — such that their numbers are
greater for fighting and they are more capable of withstanding the enemys;

Fourth, he should have knowledge of the enemy and understand their
movements; he should investigate their circumstances and be able to inter
pret them, such that he escapes their stratagems and it enables him to launch
surprise attacks on them;

Fifth, he is responsible for arranging the army into battle lines and should
be able to rely, in all respects, on those he deems capable of a particular task;
he should also make sure that there are no gaps in the ranks and should pro-
tect every flank under threat from the enemy by affording any assistance
required,;

Sixth, he should strengthen their resolve by convincing them of victory
and by evoking ways and manners of divine assistance in order to diminish
the adversary in their eyes and make them more audacious — for audacious-
ness facilitates victory. Allah, may He be exalted, says, “Remember when
Allah made them appear to you as few in number. If he had shown you
them as many, you would have lost heart and disputed with each other
in the matter” (Qur’an 8: 45);

Seventh, he should promise Allah’s reward to those among them who are
steadfast and indomitable, if they are people of the next world, and of a part
and particular portion of the booty, if they are people of this world. Allah,
may He be exalted, says, “And whoever wants the reward of this world,
We will give it to him, and whoever wants the reward of the next world,
We will give it to him” (Qur’an 3: 146); The reward of this world is booty
and the reward of the next is the Garden. Allah thus encourages them both by
mentioning two matters such that each of the two parties will vie to be the
best,;
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Eighth, he should consult those of sound judgement concerning prob-
lematic matters and have recourse to the people of resolve in cases of diffi-
culty, so as to be safe from mistakes and free of error, and thereby be more
likely to be amongst the victorious. Allah has said to His Messenger, “And
consult them in the matter, and if you have come to a decision, then
place your trust in Allah” (Qur’an 3: 153);

The commentators differ in four ways regarding this command to His Pro-
phet, may the peace and blessings of Allah be upon him, to consult others —
given the fact that Allah afforded him success and assisted him (in every way).
The first of these is that He commanded him to seek their advice regarding
war, so as to arrive at the right judgement and act accordingly, and this is al-
Hasan’s view, who also said, “Never do a people consult with each other but
that they are guided to the most correct way in their affairs.” According to the
second, He commanded him to seek their advice in order to draw them closer
to him and out of deference to them, and this is Qatada’s opinion. Thirdly,
according to ad-Dahak, He commanded him to consult them because He was
aware of the excellence in it and of the benefit it could bring. Fourthly, Suf-
yan is of the view that He commanded him to consult them in order to estab-
lish a sunnah for the Muslims, such that the Muminun would follow this prac-
tice, but that, in fact, the Prophet had no need to consult them;

Ninth, he should see that his army implements what Allah, may He be
exalted, has imposed as obligations with respect to rights and duties, and
whatever He has commanded regarding the hadd-punishments, such that there
is no violation of the deen among the troops, nor any infringement of a right
or duty: in effect, those making jihad for the deen are the persons most duty-
bound to uphold its laws and to discriminate between the halal and haram.
Harith ibn Nabhan has related from Abban ibn ‘Uthman that the Prophet,
may the peace and blessings of Allah be upon him, said, “Forbid your army
from wreaking havoc for no army wreaks havoc, but that Allah casts fear into
their hearts; forbid your army from purloining the booty, for surely no army
defrauds but that Allah will have them conquered by common foot-soldiers;
forbid your army from fornication, for surely no army fornicates but that
Allah: brings the plague on them.” And Abu’d-Darda said, ‘O people act
correctly before the raid, for surely you fight by your good actions”;

Tenth, he should not allow any of the army to busy themselves with trade
or agriculture, because this would distract them from persevering against the
enemy and carrying out the jihad properly. It has been narrated from the
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Prophet, may the peace and blessings of Allah be upon him, that he said, “I
have been sent to deal forcibly (with the kuffar) and mercifully (with the
Muslims). I have not been sent as a trader or a farmer: surely the worst peo-
ple of this Ummah, apart from those who are niggardly in their practice of
the deen, are traders and farmers.” One of the Prophets of Allah went on a
raiding party, saying: “No man who has begun a building but not completed
it, no man who has married a woman but has not consummated the marriage,
and no man who has sown and has not yet harvested, will go on the raiding
party with me.”

4. The fourth section concerning the rules of this type of amirate is about
the rights and duties of jihad which are incumbent on the mujahidin. They
are of two types: their obligation to Allah, may He be exalted, and their obli-
gation to the amir.

A. As for what is incumbent on them with respect to Allah’s right, there
are four things:

i. They must be steadfast in the face of the enemy when the two forces
meet, and not retreat before an army which is twice as large or less. At the
beginning of Islam, Allah, may He be exalted, obliged every Muslim to fight
ten of the mushrikun, saying, “O Prophet urge the Muminun to the fight:
if there are twenty from among you who are steadfast, they will over-
come two hundred and if there are a hundred of you, they will overcome
a thousand of the kuffar, because they are a people who do not reflect”.
(Qur’an 8: 66)

Then Allah, may his power and splendour be manifest, reduced this ratio
for them when Islam had gained power and its adherents had increased in
number, obliging every Muslim, when encountering the enemy, to fight no
more than two of them: “Now Allah has alleviated the situation for you,
being aware that there are weak persons among you: so if there are a
hundred steadfast persons among you, they will overcome two hundred
and if there are a thousand from among you, they will overcome two
thousand by the permission of Allah, and Allah is with the steadfast”
(Qur’an 8: 67). It is forbidden for any Muslim to turn his back on two enemy
fighters except in one of two situations: when for tactical reasons he retires
to rest or for strategic reasons he returns to renew the battle, or when he turns
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away to join forces with another group to continue the fight. In effect, Allah
says, may He be exalted, “And whoever turns their backs to them on that
day, except as a manoeuvre in battle or in order to join forces with an-
other group, then they will incur the anger of Allah” (Qur’an 8: 16).

It does not matter whether, the group they are joining forces with is far or
near, for ‘Umar, may Allah be pteased with him, said about those fighting at
the battle of Qadisiyyah, when they turned round towards him [in Madinah]:
“I, myself, count as a rallying force for every Muslim.”

If the enemy are more than double in number, the Muslims may turn their
backs on them if they do not find the wherewithal to resist them — that is,
without them needing the justification of engaging in tactical manoeuvres or
intending to join forces with another group. This is the madhhab of ash-
Shafi’i. His followers, however, differ regarding those who are not capable
of withstanding a force twice their number, but who are also threatened by
death if they flee: some say that they may not turn their back in retreat even
if it means death because of the text on this matter; others, however, say that
they may retreat as long as they intend to engage in manoeuvres for battle or
to join forces with another group, in order to escape death. There is no real
difference of opinion in this matter, however, as anyone incapable of resist-
ing the enemy would not be incapable of having this intention.

Abu Hanifah, however, says that such a detailed distinction is not valid as
the relevant text is abrogated: a Muslim should fight as much as he is able,
and take flight when he can give battle no longer and fears he will be killed.

ii. He should give battle with the intention of supporting the deen of Allah,
may He be exalted, and of destroying any other deen which is in opposition
to it: “so as to render it victorious over all [other] deen even if the mush-
rikun detest it” (Qur’an 9: 33). Having such a conviction, he will be re-
warded with the recompense promised by Allah, he will be in a state of obe-
dience to His commands, he will be supporting His deen, and it will allow
him to seek His aid over his enemies to facilitate any encounters with the
enemy: he will thus become more firmly established and more capable of
inflicting injury, not intending by his jihad simply to benefit from the booty;
if this is not the case, he will become someone seeking merely to enrich
himself, rather than being one of the mujahidin. The Messenger of Allah,
may the peace and blessings of Allah be upon him, when he gathered to-
gether the forty-four men captured at Badr, after a like number of the Qu-
raysh nobles had been killed, consulted his Companions about it. ‘Umar said,
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“O Messenger of Allah, kill the enemies of Allah, the kafir leaders, and the
chiefs of deviation, for surely they have called you a liar and expelled you”;
Abu Bakr said, “They are of your clan and family — forgive them and Allah
will spare them the Fire for your sake.” The Messenger of Allah, may the
peace and blessings of Allah be upon him, entered Madinah a day before the
entry of the captives: there, some people were saying what ‘Umar had said
and others were saying what Abu Bakr had said. Then the Messenger of
Allah, may the peace and blessings of Allah be upon him, went out to his
Companions and said: “What do you say of these two men? Their likeness is
the likeness of two of their brothers before them: Nuh said: ‘Lord, do not
leave any of the Kuffar on the earth’ (Qur’an 71: 27), and Musa said: ‘Our
Lord, destroy their goods and harden their hearts’ (Qur’an 10: 88). ‘Isa
said: ‘If You torment them, they are surely Your slaves, and if You for-
give them, then surely You are the Mighty, the Wise’ (Qur’an 5: 118).
Ibrahim said, ‘Whoever follows me then surely he is with me, and who-
ever disobeys me then surely You are forgiving, merciful’ (Qur’an 14:
39). Truly Allah hardens the hearts of some men so much that they become
harder than stone. He softens the hearts of some men until they are softer
than milk. If there are poor amongst you, then none of these captives should
be discharged from you except on payment of a ransom or having his neck
cut.” He ransomed each captive for four thousand dirhams.

Among the captives was al-‘Abbas ibn ‘Abd al-Muttalib, a corpulent man,
who had been made captive by Abu’l-Yasar, a squat man. The Prophet asked,
may the peace and blessings of Allah be upon him, “How did you capture al-
‘Abbas, O Abu’l-Yasar?” to which he replied, “O Messenger of Allah, a man
whom [ had never seen helped me and whose appearance was such and such.”
Then the Messenger of Allah replied, may the peace and blessings of Allah
be upon him, “A noble angel has surely helped you against him.” He then
said to al-‘Abbas “Pay the ransom for yourself, for your two nephews, ‘Aqil
ibn Abi Talib and Nawfal ibn al-Harith, and your confederate, ‘Utbah ibn
‘Umar.” Then he said, “O Messenger of Allah, I was a Muslim, but my peo-
ple forced me (not to declare it openly).” Then the Messenger of Allah, may
the peace and blessings of Allah be upon him, said, “Was I aware of your
Islam? But if it is as you say, then surely Allah, may He be praised, will
reward you.” Al-‘Abbas paid the ransom for himself with a hundred ounces,
and paid the ransom for each of his nephews and his confederate with forty
ounces. It is regarding al-‘Abbas that the words of Allah were revealed, “O
Prophet, say to those captives in your hands: ‘If Allah knows of any
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good in your hearts, He will give you better than that which has been
taken from you and He will forgive you and Allah is the Forgiving, the
Merciful’” (Qur’an. 8: 71).

When the Messenger of Allah, may the peace and blessings of Allah be
upon him, took ransoms for the captives of Badr for the poor from amongst
the Muhajirun and their needs, Allah, may He be exalted, reproached his Pro-
phet for what he did, saying, “It is not for a Prophet to have captives until
he has made slaughter in the land” - that is, has put people to death - “you
desire the transient lure of this world” — that is, the money of the ransom —
‘“and Allah desires the next world” - that is, action which leads to the re-
ward of the next world - “and Allah is the Mighty, the Wise” — that is,
Mighty in that He comes to your aid, and Wise with respect to what He de-
sires for you — “If there had not been a written decree which had gone
before from Allah an awful torment would have struck you on account of
what you took” - that is, the money of the ransom taken from the captives
(Qur’an 8: 69). There are three interpretations of these ayat: first, that if there
had not been a written decree which had gone before from Allah about the
people of Badr, saying that He would not torment them, a painful torment
would have afflicted them for taking ransoms for the captives of Badr, and
this is the opinion of al-Mujahid; second, that if the decree from Allah had not
gone before, making the booty lawful, a painful torment would have afflicted
them because of their haste in taking it from the people of Badr, and this is the
opinion of Ibn ‘Abbas, may Allah be pleased with him; third, that if a written
decree had not preceded from Allah, saying that He would not punish anyone
for an action made in ignorance, a painful torment would have afflicted them
because of what they took, and this is the opinion of 1bn Ishaq.

After the revelation of this ayah, the Messenger of Allah, may the peace
and blessings of Allah be upon him, said, “If Allah had punished us as stated
in this ayah, no one other than you, O ‘Umar, would have been saved.”

iii. Each combatant should fulfil the trust (accorded him by Allah) regard-
ing the booty which has come to him, and that none of them should take
anything from it until it has been shared amongst all those entitled to the
booty: that is, those who participated in the battle and were of assistance
against the enemy, as each has a claim to it. Allah, may He be exalted, says,
“And it is not for a Prophet to act deceitfully; whoever acts deceitfully
will bring his deceit with him on the day of raising up” (Qur’an 3: 155).
There are three interpretations to this: first, that a prophet should not deceive
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his companions or defraud them of their booty, and this is the opinion of Ibn
‘Abbas; second, that the Prophet should not be deceived or defrauded re-
garding the booty his Companions have taken, and this is according to al-
Hasan and Qatada; third, that the Prophet should not hide from his compan-
ions, either through fear or envy, what he has been entrusted to deliver to
them from Allah, and this is the opinion of Muhammad ibn Ishagq.

iv. He should not show preferential treatment towards a relative from
amongst the mushrikun, or show partiality towards a friend, when having to
uphold the deen of Allah (against them), for surely Allah’s right is more bind-
ing, and upholding His deen is more incumbent. Allah, may He be exalted,
says, “O you who believe, do not take My enemy and your enemy as your
friends, meeting them with kindness, when they have denied what has
come to you of the Truth” (Qur’an 60: 1). This ayah was revealed concern-
ing Hatib ibn Abi Biltaa who wrote a letter, expedited by way of Sara, the
client of the Banu ‘Abd al-Muttalib, to the people of Makkah - just as the
Prophet, may the peace and blessings of Allah be upon him, was making
ready to attack them — informing them of his expedition against them. Allah,
however, apprised His Prophet of this, and so the latter sent ‘Ali and az-
Zubayr after her, and they were able to extricate the message from a tress of
her hair. Then the Prophet called for Hatib and asked, “What made you do
what you did?” He said, “By Allah, O Messenger of Allah, I believe in Allah
and His Messenger. I have not become a kafir and I have not changed (my
deen), but I am a man who does not have any roots amongst your people, nor
any relatives, whereas I have a family with those (Quraysh) and so I in-
formed them of the expedition.” The Prophet, may the peace and blessings of
Allah be upon him, pardoned him.

B. As for the duties of the fighters towards the amir, there are four:

i. They must obey him and submit to his authority over them as this has
been duly established, and obedience is obligatory wherever authority has
been duly established. Allah, may He be exalted, says, “O you who believe,
obey Allah and obey the Messenger and those in command amongst you”
(Qur’an 4: 62). There are two interpretations regarding “those in command”
— the first, that it refers to the amirs, and this is the opinion of Ibn ‘Abbas,
may Allah be pleased with him, and the second, that it refers to the ‘ulama,
and this is the opinion of Jabir ibn ‘Abdallah and al-Hasan and ‘Ata. Abu
Salih has related from Abu Hurairah, who said: The Messenger of Allah,
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may the peace and blessings of Allah be upon him, said, *“Whoever obeys
me, obeys Allah and whoever obeys my amir, obeys me and whoever diso-
beys me, disobeys Allah and whoever disobeys my amir, disobeys me”;

ii. They should hand affairs over to his judgement and entrust matters to
his direction, so that any discord in their opinions will not destroy their unity
of purpose and split the unity of their community. He, may He be exalted,
says, “If they had referred the news to the Messenger or to those in com-
mand from amongst them, those amongst them who are able to think
out the matter would have known it” (Qur’an 4: 85). The fact of handing
over the matter to his authority is thus established as a means of his attaining
this knowledge and resolving the affair. If, however, some correct course of
action appears to them which is not known to him, they should explain it to
him and advise him: this is why it is recommended for him to consult so as to
arrive at the correct solution;

iii. They should make haste to follow his instructions and respect his pro-
hibitions and admonitions, because these two matters are among the obliga-
tory aspects of obedience to him. If, however, they do not carry out what he
commands and they proceed towards what he has prohibited, he should chas-
tise them in accordance with their circumstances, but without brutality. Allah,
may He be exalted, says, “You have shown gentleness to them, by a mercy
from your Lord; if you had been rough and hard of heart they would
have scattered from round about you” (Qur’an 3; 153). Sa’id ibn al-Mu-
sayyab has related that the Prophet, may the peace and blessings of Allah be
upon him, said, “What is best in your deen is that which is the easiest”;

iv. They should not dispute with him concerning articles of booty after he
has apportioned it: they should accept that he has shared it out fairly amongst
them, for Allah has made the high and the low classes equal in this respect,
and has treated the strong and the weak in the same way. ‘Umar ibn Shu’ayb
has related from his father, who related it from his grandfather: “In the year
of Hunayn people pursued the Messenger of Allah, may the peace and bless-
ings of Allah be upon him, saying that he should share out their portion of the
spoils: they forced him to seek refuge against a tree and his cloak was snatched
from him. Then he said, ‘O people, give me back my cloak. By Allah, if you
had as many cattle as the number of trees in Tihama I would have appor-
tioned them to you, and you would not have found me mean, cowardly or a
liar.” Then he took a hair from the hump of his camel and held it up saying:
‘O people, by Allah, of your spoils [ have nothing, not even this hair. I only
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had a fifth and even that has been handed over to you. Bring needle and
thread for on the day of raising-up those who purloin from the booty will
have shame, fire and dishonour.” Then a man from the Ansar came with a
skein of camel hair saying, ‘O Messenger of Allah, I took this skein to make
a.saddle-cloth for one of my camels who has caught cold. Then he replied:
‘As for my portion of it, it is for you.” Then he said, ‘If you say this, then I
have no need of it,” and he threw the skein down in front of him.

5. This section regarding the laws of this type of amirate concerns the
steadfastness of the amir in the face of the enemy — that is, for as long as they
fight, even if this becomes long and drawn out — and his not turning his back
on them as long as strength is in him. Allah, may He be exalted, says, “O you
who believe, be steadfast, vie with each otherin endurance, prepare your-
selves for war and have fear of Allah so that you might be successful”
(Qur’an 3: 200). There are three interpretations of this: first, that you be
steadfast in your obedience to Allah and vie with each other against the en-
emies of Allah and make ready for war in the way of Allah, and this is the
opinion of al-Hasan; second, that you be steadfast in your deen, vie with
each other in awaiting the promise He has made you and make ready for war
against My enemy and yours, and this is according to Muhammad ibn Ka’b;
third, that you be steadfast in the jihad and vie with each other against the
enemy and make ready for war by constant manning of the frontier posts,
and this is the opinion of Zayd ibn Aslam. Moreover as continual persever-
ance in fighting is among the duties of jihad, it is binding until one of four
things occurs:

First, they (the enemy) become Muslims, in which case they receive the
same rights as us, become responsible for the same obligations as us and they
are allowed to retain any land and property they possess. The Messenger of
Allah, may the peace and blessings of Allah be upon him, said, “I have been
commanded to fight people until they say, ‘No god but Allah.” If they say
this, then their blood and their property are safe from me — except when there
exists another legitimate reason.” Their country becomes part of the Terri-
tory of Islam when they become Muslims and the law of Islam then applies
to them. If a group of them become Muslims during battle — be they small or
great in number — any land or wealth belonging to them in the battle-zone
remains theirs. If the amir conquers the battle zone he cannot take the wealth
of those who have accepted Islam.
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Abu Hanifah, however, says booty is taken in the form of immovable
properties of land and houses, but not movable wealth or chattels. This is at
variance with the sunnah: in the blockade of the Banu Quraydhah, the two
Jews Tha’labah and Asid, sons of Shaba, became Muslims and their Islam
protected their wealth,

Their Islam also entails Islam for any minors amongst their children and
any still in the womb. Abu Hanifah, however, says that if a kafir becomes a
Muslim in the Territory of Islam, it does not entail Islam for his children who
are still minors, whereas if he becomes a Muslim in Dar al-Harb (the war
zone), it entails Islam for his children who are minors, but not for the foetus,
for his wife and the foetus are treated as fay.

If a Muslim enters Dar al-Harb and buys land and goods therein, he is not
dispossessed of these if the Muslims conquer it, as the purchaser still has
more claim over them. Abu Hanifah, however, is of the opinion that any land
he possesses is treated as fay;

The second thing that might occur is that Allah gives victory over them
but they remain mushrikun, in which case their women and children are taken
prisoner, and their wealth is taken as booty, and those who are not made
captive are put to death. As for the captives, the amir has the choice of taking
the most beneficial action of four possibilities: the first, to put them to death
by cutting their necks; the second, to enslave them and apply the laws of
slavery regarding their sale or manumission; the third, to ransom them in
exchange for goods or prisoners; and fourth, to show favour to them and
pardon them. Allah, may He be exalted, says, “When you encounter those
who deny [the Truth] then strike [their] necks” (Qur’an 47: 4). There are
two ways of understanding this; the first, that it refers to the striking of their
necks while in fetters after having taken control of them; the second, that it
refers to fighting them with weapons and stratagem in order to arrive at strik-
ing their necks in battle. Then He says: “Then when you have weakened
them, make the fetters tight” (Qur’an 47: 4), and what is meant by “weaken
them” is wounding them, and “make the fetter tight” the taking of prison-
ers. “Then either grace or ransom” (Qur’an 47: 4). Regarding “grace”
there are two opinions: the first, that it means pardon and setting free, just as
the Messenger of Allah, may the peace and blessings of Allah be upon him,
pardoned Thumamah ibn Uthal after having made him captive; the second,
that it means manumission after being enslaved, and this is the opinion of
Mugqatil. As for “ransom’: there are two opinions as to its meaning in this
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case: the first, that it refers to the purchase of the prisoner with wealth, or in
return for the setting free of another prisoner, just as the Messenger bought
back the prisoners of Badr for money, while on another battlefield he bought
back one of his men for two enemy captives; the second, that it refers to the
sale, and this is the opinion of Mugqatil. “Until the war lays down its bur-
dens” (Qur’an 47; 4). There are two interpretations of this: the first, that it
refers to the submission of the burdens of kufr to Islam and the second, to a
heavy load, meaning the weapons and instruments of war If it is taken as
meaning the laying down of weapons, it refers either to the Muslims laying
down their arms after the victory, or to the mushrikun abandoning their arms
after their defeat. There will be a further explanation of these four rules in the
section dealing with booty below.

The third possibility is that the enemy make a payment in return for peace
and reconciliation. It is permitted to accept this payment and reconciliation
with them in two ways;

i. Payment is made immediately and is not treated as ongoing tribute.
This payment is treated as booty as it has been taken as a result of riding out
on horses and camels; it is shared amongst those entitled to the booty and it
represents a guarantee that those paying it will no longer be fought during
this jihad; it does, however, not prevent a jihad being carried out against
them in the future;

ii. They make a payment every year in which case it constitutes an ongo-
ing tribute by which their security is established. What is taken from them in
the first year is treated as booty and is shared amongst those entitled to booty;
whatever is taken in the following years is shared amongst the people entitled
to the fay. It is not permitted to resume the jihad against them as long as they
make the payments, because the peace is being maintained by the regularity
of these payments. If one of them enters Dar al-Islam, this contract of recon-
ciliation guarantees safety for himself and his wealth. If they refuse to make
payment, however, the reconciliation ceases, their security is no longer guar-
anteed and war must be waged on them — like any other persons from the
enemy camp. Abu Hanifah, however, says that their refusal to make the jiz-
yah payment and that of reconciliation does not invalidate their guarantee of
security, as this tax constitutes an ongoing claim against them but the contract
is not broken by their nonpayment — just as in the case of contracts of debt.

As for presents which the enemy offer before hostilities, their acceptance
does not mean any arrangement has been made and it is permitted to make
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war on them afier the offer — as any such arrangement was not the result of a
contract;

The fourth possibility is that the enemy request a guarantee of safety and
a truce. It is permitted to make a truce of peace for a specific period with
them if victory over them and taking payment from them is too difficult to
obtain — as long as the Imam has given him permission to undertake this or
has delegated full authority to him. The Messenger of Allah, may the peace
and blessings of Allah be upon him, made a ten-year truce with the Quraysh
in the year of Hudaybiyyah. It should be as short as possible and not exceed
ten years; if a truce is made with them for more than this, the period in excess
of this is invalidated. Their security is guaranteed until the period comes to
anend, and jihad is not waged against them as long as they respect the agree-
ment; if, however, they break it, then hostilities begin again and war is made
against them without warning. The Quraysh broke the treaty of Hudaybiy-
yah and so the Messenger of Allah, may the peace and blessings. of Allah be
upon him, set out on a campaign against them in the year of the Victory and
conquered Makkah — as a result of the peace treaty, according to Shafi‘i, but
by an act of war, according to Abu Hanifah.

It is not permitted to kill any of their hostages in our hands if they break
the agreement. During the time of Mu’awiyyah, the people of Rum (the
Byzantines) broke their agreement while he was holding some of them hos-
tage, but all the Muslims desisted from killing any of them and let them go
saying, “fulfilment of a promise after treachery is better than responding
with treachery.” The Prophet, may the peace and blessings of Allah be upon
him, also said, “Fulfil the trust of those who place their trust in you, and do
not betray the one who betrays you.” Just as it is not permitted to kill hos-
tages, it is not permitted to free them if war is not being waged against them;
when, however, war is being waged against them the hostages must be freed,
in which case one has to distinguish between them: if they are men, they are
conveyed to a safe place, and if they are women and children, they must be
taken to their families as they are dependants and do not act by themselves.

It is permitted for them to stipulate in the contract of truce that those of
their men who have become Muslims are to be handed over: this is done if
the safety of his life can be guaranteed, but he is not handed over if this is not
the case. The handing over of those of their women who have become Mus-
lims cannot be stipulated as they have become inviolate with respect to non-
Muslims; if this stipulation has been made, they are nevertheless not to be
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handed over. Their dowries are returned, however, to their husbands if they
are divorced.

If there is no necessity for a truce, this is not permitted although it is
permitted to make a peace treaty with them for four months or less — but no
more — because of what Allah, may He be exalted, says, “So travel in the
earth for four months” (Qur’an 9: 2).

As for a particular guarantee of security, it may be granted by any Muslim,
man or woman, free or a slave — because of the saying of the Prophet, may the
peace and blessing of Allah be upon him, “The blood of each and every Mus-
lim is of equal worth, and they are as one hand over all non-Muslims, and the
least of the Muslims (referring to slaves) can extend his protection to non-
Muslims.” Abu Hanifah, however, says that it is not correct for a slave to
grant security, except if he has been given permission to fight.

6. This section concerning the rules of this type of amirate is about the
action to be taken in assailing and fighting the enemy. The amir of the army
may use ballistas and catapults when besieging the enemy, for the Messenger
of Allah, may the peace and blessings of Allah be upon him, set up a catapult
against the inhabitants of Ta’if. He may also destroy their homes, make night
raids against them and cause fires. If, moreover, he reckons that by cutting
their date-palms and their trees down it will serve to weaken them, such that
they are overcome by force or are compelled to make a peace agreement,
then he should do so; he should not, however, act in this way if he does not
see any such benefit in it.

The Messenger of Allah, may the peace and blessings of Allah be upon
him, cut down the vines of the people of Ta’if and this was a reason for their
becoming Muslims. He also ordered the cutting down of the type of date-
palm known as the yellow date-palm, whose date-stone can be seen through
its flesh, and its flesh was dearer to them than a slave. When these palms of
theirs were cut down, they were aggrieved, saying, *“All the palms have ei-
ther been cut down or burned down.” The Jew Sammak declaimed the fol-
lowing verses as they were being cut down:

Have we not inherited the Wise Book from the time of Musa and we
have not strayed from it? And you people, shepherds of thin sheep on
the plain of Tihama and al-Ahnaf, you regard your shepherding as a
glory for you, as you have done in every age passing over you. O those
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of you present! stop this injustice and these words of incitement. It
may well be that the nights and the vicissitudes of time will bring down
the just and upright person because of the killing and expulsion of the
Nadir tribe and the destruction of the date-palms before they have
even been harvested.

Then Hassan ibn Thabit replied with the following:

They have been given the Book and have abandoned it: they are blind
to the Tawrah and are a people doomed. “You have denied the Qur’an
which came to you as an affirmation of what the one who warns said,”
S0 the fire engulfing al-Buwayra (inhabited by Banu Nadir) was an
insignificant thing for the nobles of Bani Lu’ayy (ascendants of the
Quraysh).

When the Messenger of Allah, may the peace and blessings of Allah be
upon him, did this to them, the Muslims felt ill at ease in their breasts and said,
“O Messenger of Allah! Will we be rewarded for what we have cut and re-
proached for what we have left?” And then Allah revealed the following,
“Whatever of the date palms (lina) you cut down or left standing on their
roots, it was by the permission of Allah and so as to bring loss to the cor-
rupt ones” (Qur’an 59: 5). As to the word lina, there are four interpretations:
first, that it refers to any kind of date-palm, and this is according to Mugqatil;
second, that it refers to the best quality date-palms, according to Sufyan; third,
that it refers to the offshoots as they are more supple than the date-palm itself;
and fourth, that it refers to all trees because of their suppleness when alive.

It is also permitted to block off the supply of water to them, or to prevent
them from using it, even if there are women and children amongst them, as it
is one of the most potent means of weakening them and gaining victory over
them, either by force or through a treaty. If a thirsty person amongst them
requests a drink, the amir may either give him to drink or refuse him, just as
he has the option of killing him or letting him live.

Anyone who kills one of them should hide him from the sight of others,
but he is not obliged to bury him. The Messenger of Allah, may the peace and
blessings of Allah be upon him, commanded that those killed at Badr should
be thrown into an old well. It is not permitted to burn any of them, be they
dead or alive, for it is reported that the Messenger of Allah, may the peace
and blessings of Allah be upon him, said, “Do not torment the slaves of Allah
with the torture of Allah.” Abu Bakr, may Allah be pleased with him, did
burn a group of the people who refused to pay the zakah, but it could well
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have been his own decision before news (of the Prophet’s precedent) had
reached him. Those Muslims who are killed as shaheeds are wrapped and
buried in the clothes they were killed in; they are not given a ghusl and the
prayer is not said over them. The Messenger of Allah, may the peace and
blessings of Allah be upon him, said of the shaheeds of Uhud, “Wrap them
up along with their wounds for they will be raised on the Day of Raising Up
and the veins on their necks will be flowing with blood, their colour will be
the colour of blood and their breath the scent of Musk.” This he did as an
honour to them, carrying this out in accordance with the promise of life ac-
corded to them: Allah, may He be exalted, says, “And certainly do not reckon
that those who are killed in the way of Allah are dead, but rather they
are alive and being given provision, with their Lord” (Qur’an 3: 163).
There are two interpretations of this: the first, that they are alive in the Gar-
den after the raising-up but they are not alive in this world; the second, that
they are alive after death, and this is the opinion of the majority, who base
their judgement on the literal text, thus making a distinction between these
dead persons and those who are not described with the attribute of lite.

Armies in enemy territory should not be prevented from consuming any
food they need or taking any fodder for their animals; moreover they are not
liable to pay it back. They are not, however, to take any more than their
sustenance and fodder in the way of clothing and mounts; if they do take
something out of necessity then whatever they take to weat, mount or use
should be reclaimed from them so as to return these things to the stores of
booty — if they still exist — and reckoned against them when calculating their
share thereof — if already used up.

It is not permitted for any of them to have intercourse with a girl from
amongst the captives until after she has been allotted to him in his share, in
which case he may have intercourse with her only after the waiting period
(istibra) of one month. If, however, he does have intercourse with her before
the sharing of the booty, he is punished at the discretion of the amir; he is not,
however, given the hadd-punishment (of lashes or stoning) as he has a legal
share in her, although it is incumbent upon him to pay the equivalent bride-
price for her which is then added to the booty. If he has made her pregnant,
her child becomes his and she has the status of Umm Walad for him when he
possesses her (legally). If, however, he has intercourse with a woman who is
not one of the captives, he is given the hadd-punishment, as intercourse with
her is fornication, in which case her child is not attached to him if she has
become pregnant.
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If this type of amirate has been created for a single raiding party, the amir
is not to make any other raids, irrespective of whether he has taken booty in
it or not. If however, it has been formulated in a general way, continuing year
after year, then it is incumbent upon him to renew the raiding whenever he is
able, and he should not hesitate from this as long as there are no obstacles —-
except for rest periods. The least amount of time which may pass without his
mounting a jihad is a year. Moreover the amir granted authority of amirate
over mujahidin should make sure that they observe the laws relative to them
and should apply the hadd-punishments to them, irrespective of whether they
are regulars or volunteers. He is not, however, to enforce those laws which
pertain to others as long as he is travelling towards his frontier fortification,;
when, however, he is installed in the frontier post to which he has been as-
signed, he may oversee the enforcement of the law among all its inhabitants,
be they fighters or subjects. If his amirate is one with a particular (restricted)
mandate, he should rule them in accordance with this particular mandate.
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Chapter 5

Command of Wars Waged for the Public Good

There are three kinds of jihad other than that against the mushrikun: fighting
renegades, rebels or bandits:

A. This section concerns those persons who reject after having been le-
gally acknowledged as Muslims, irrespective of whether they were born into
the natural behavioural pattern of Islam or they became Muslims after a state
of kufr: both of these groups are treated as renegades. If they do abandon
Islam for any other deen — be it for that of the Jews or the Christians which is
accepted of them, or that of the heretics or pagans which is not — it is not
accepted of those who renege, since their previous recognition of the Truth
necessarily entails that the corresponding laws of this Truth be adhered to.
The Messenger of Allah, may the peace and blessings of Allah be upon him,
said: “Whoever changes his deen, then kill him.” If they are subject to the
death sentence, having reneged on the deen of Truth for some other deen,
one of two possibilities exists:

i. Either they are dispersed as individuals and do not have a territory which
distinguishes them from the Muslims, in which case there is no need for us to
fight them in order to subject them to our control: rather the reason for their
rejection of the truth should be investigated. If they express doubt in some
aspect of the deen, it should be explained to them using proofs and reasons
until the truth becomes clear for them and they turn away from the falsehood
in which they had engaged. If they do turn away, their renunciation of rejec-
tion is accepted and they return within the pale of Islam as before. Malik,
however, says: “I do not accept the tawbah of someone who reneges [on his
Islam] to a heresy which he has to keep hidden — unless he does it of his own
accord ~ although I accept the tawbah of others who have reneged.” After
their tawbabh, it is incumbent on them to make up what they have not done of
the prayer and the fasting during their time as renegades, because they had
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acknowledged the obligation of these things before they reneged. Abu Hani-
fah says, however, that they are not liable to make them up, just as in the case
of someone who becomes Muslim after being a kafit

The Hajj of someone in Islam, that is prior to his reneging, is not invali-
dated thereby and he does not have to perform it again after making tawbah.
Abu Hanifah, however, says that it is invalidated through his reneging and
that he does have to make it up after tawbah.

Whoever sticks to his reneging and does not make tawbah then must be
put to death, be it a man or a woman. Abu Hanifah, however, says: “I would
not have a woman killed for rejection,” — but the Messenger of Allah, may
the peace and blessings of Allah be upon him, had a woman known as Umm
Ruman killed for her having reneged.

It is not permitted to confirm a renegade in his state of reneging by exact-
ing the jizyah tax or by means of an agreement, nor is the meat slaughtered at
his hand to be eaten, and nor is a woman from under his protection to be
married.

The fugaha differ regarding such persons being put to death as to whether
this should be carried out immediately or be delayed for three days: accord-
ing to the first of these opinions, they should be killed immediately as this is
a right belonging to Allah, may He be exalted, and it may not be delayed,;
according to the second, they are given a respite of three days in the hope that
they acknowledge their error and make tawbah. ‘Ali, may Allah be pleased
with him, accorded a respite of three days for tawbah (o al-Mustawrid al-ljli
and then killed him.

The execution is carried out by the sword, although Ibn Surayj from
amongst the companions of ash-Shafi’i says that he is beaten with a wooden
club until he dies, arguing that this method of killing is slower than the sword
— which eliminates the person irrevocably — and allows time for tawbah to be
made.

After execution, the body is not given a ghusl and the prayer is not done
over it; it is, however, covered with earth in a grave although it is not buried
in any of the Muslim cemeteries, because the act of reneging excludes the
person from Islam, nor in the cemeteries of the mushrikun because his previ-
ous inviolate status within the pale of Islam differentiates him from them.
His wealth is deposited as fay in the bait al-mal of the Muslims and distrib-
uted amongst those entitled to the fay as no Muslim or kafir (from his rela-
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tives) may inherit from him. Abu Hanifah, however, says that inheritance
may proceed from him with respect to what he has earned before his act of
reneging, and whatever he has earned after it is treated as fay; Abu Yusuf
says that inheritance may proceed from him with respect to both what he has
earned before reneging and after it.

If the renegade leaves for Dar al-Harb, his wealth in Dar al-Islam is con-
fiscated; if he returns to Islam, it is returned to him but if he dies in a state of
denial, it becomes fay. Abu Hanifah, however, says: “If he goes to Dar al-
Harb, my judgement of this is the same as if he had died and I apportion his
wealth amongst those who may inherit from him; if he returns to Dar al-
Islam, then whatever of his wealth still remains with them is returned to him,
but I do not consider them liable to pay back what they have consumed of it.”

This is the judgement regarding renegades when not located in a particu-
lar area but dispersed amongst the Muslims.

ii. The second possibility is that these renegades gather together and with-
draw into an area away from the Muslims and become inaccessible — in which
case they must be fought because of (heir reneging but only after having
expounded Istam to them and made clear its proofs. The rules governing
combat — which is only initiated after having warned them and given them
the possibility of offering an excuse — are the same as those against the peo-
ple of Dar al-Harb, namely, that the attack may be made by surprise or at
night, as well as in open battle-ranks, and either from the front or from be-
hind. Those who are taken prisoner may be executed if they do recognise
their wrongdoing, although it is not permitted to enslave them according to
ash-Shafi’i, may Allah have mercy on him. Their children are not enslaved
after they have been conquered - irrespective of whether they are born within
Islam or after the act of reneging, although some say those born after the act
of reneging may be enslaved. Abu Hanifah says that women who have re-
neged may be enslaved if they are found in Dar al-Harb.

If their wealth is captured in booty, it is not distributed amongst those who
have captured it; rather, the wealth of those killed becomes fay and that of
those who survive is confiscated. If they accept Islam it is returned to them,
but if they die in a state of reneging it becomes fay. If it is unclear who is the
owner of the captured wealth, it becomes fay as long as there is no longer any
hope of finding the owner. As for whatever is used or destroyed by the Mus-
lims during the war against them, it does not have to be restored to the ren-
egades if they accept Islam, whereas the latter must replace any property of

85



Al-Ahkam as-Sultaniyyah

the Muslims which they have used or destroyed in circumstances other than
in the heat of battle. However there is a difference of opinion regarding resti-
tution of what they have destroyed in the heat of battle: according to the first,
they are responsible for restoring the value (of the property destroyed) as
their act of disobedience during their state of reneging does not relieve them
of a debt for which under normal circumstances they would be held responsi-
ble; according to the second, they are not responsible for their destruction of
wealth or persons. At the time of Abu Bakr, may Allah be pleased with him,
the renegades caused death and destruction of property and it was known who
had done it. ‘Umar declared, may Allah be pleased with him: “They must pay
the blood-money for those of us they have killed, but we will not pay the
blood-money for their dead.” But Abu Bakr said: “They should not pay the
blood-money for our dead, nor should we pay the blood-money for their dead,”
and this policy was adopted after his death. Tulayhah accepted Islam after
being made captive, and after himself having killed and made captives, and
‘Umar, may Allah be pleased with him, left him in peace after his acceptance
of Islam and did not demand blood-money or compensation for property. One
of the renegades, Abu Shajara ibn ‘Abd al-‘Uzza came to ‘Umar ibn al-Khat-
tab while he was sharing out the zakah and said: “Give me some for I am in
need,” to which ‘Umar replied: “Who are you?” and he replied: “Abu Shajara.”
Then ‘Umar said: “O enemy of Allah was it not you who said:

I have quenched my spear in Khalid’s battalion and surely I harbour
the hope of living to the full after it?”

Then he started to hit him over the head with his stick, until the other turned
round to return to his people, saying:

Abu Hafs has been parsimonious in his giving to us; the one who seeks
will normally be given silver. He has hit me so much I have become ill.

Fear has come upon me without my gaining my desire: I took fright at

Abu Hafs and his guards, for the old man beats sometimes in a state of
madness.

But ‘Umar did not exact any more than a discretionary punishment for his
act of overreaching pride after having accepted Islam.

The rules governing territory occupied by renegades differs from those of
Dar al-Islam and Dar al-Harb

As for how it differs from Dar al-Harb, then it is in four ways: first, a
treaty guaranteeing peace in their lands may not be concluded, while it is
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permitted with those with whom one is at war; second, an accord by means
of payment — which would have the effect of confirming them in their state
of reneging — is not permitted, while it is with those with whom one is at war;
third, it is not permitted to enslave them or make their women captives while
it is permitted in the case of those one is at war with; fourth, the combatants
cannot take possession of the booty they seize, while they can in the case of
those with whom they are at war.

Abu Hanifah, however, says, may Allah be pleased with him, that by their
act of reneging their land is treated like that of Dar al-Harb: one canenslave
them, take booty and their 1and becomes fay — in fact they can be treated like
the idol worshippers amongst the Arabs in his opinion.

Their territories differ from those of Dar al-Islam in four ways: first,
there is an obligation to fight them, be it facing them or from behind, as in the
case of the mushrikun; second, their blood may be spilt, both while they are
captive or while defending themselves; third, their wealth becomes fay for
all the Muslims; fourth, any marriages between them are invalidated at the
end of the ‘iddah period, even if both partners took part in the act of reneg-
ing. Abu Hanifah says, however, that the marriage is invalidated if one of the
partners reneges, but not if both of them do so.

If someone is accused of reneging and denies it, his word is accepted
without an oath. If proof of his act of reneging is furnished and he denies this
proof, he is not accepted as a Muslim until he declares the two shahadahs.

If a people refuse to pay the zakah to a just Imam, and deny that it is an
obligation for them, they are treated in the same way as renegades because of
this denial. If they refuse to pay, but nevertheless recognise that payment is
obligatory, they are treated like rebel Muslims and are fought for their re-
fusal to pay. Abu Hanifah, however, may Allah have mercy on him, says that
they are not fought. Abu Bakr, however, may Allah be pleased with him, did
fight those who refused to pay, but who still held to their Islam until they
declared, “By Allah, it was not because we reneged after having believed,
but rather out of avarice for our property.” ‘Umar, may Allah be pleased with
him, then said: “Why do you fight them when the Messenger of Allah, may
the peace and blessings of Allah be upon him, said: ‘I have been commanded
to fight the people until they say, “no god but Allah,” and if they say this,
then their blood and their children are safe from me except if they violate the
obligations implied in this declaration?’”” Abu Bakr then said: “That is one of
the obligations contained in it — how would you consider the matter if they
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requested not to have to do the prayer? What would you think if they re-
quested not to have to perform the fast? What would you think if they re-
quested not to perform the Hajj? — none of the pillars would remain standing!
By Allah if they were to refuse me a saddle or tether-rope which was due the
Messenger of Allah, may the blessings of Allah be upon him, I would fight
them for it.” ‘Umar, may Allah be pleased with him, said: “Allah expanded
my breast to the knowledge with which He had expanded the breast of Abu
Bakr, may Allah be pleased with him.”

Their leader, Harithah ibn Suragah, declared their Islam in his verse saying:

Give us to drink before the fire of dawn: it may be that our death is
near without our knowing it. We have obeyed the Messenger ofAllah
as long as he was amongst us. O how strange, what is the matter with
Abu Bakr's rule ? Surely what they are demanding of you and what you
are refusing is as sweet as a date for them or even sweeter We will
defend you as long as there is a drop of nobility to inspire greatness in
us in this time of difficulty.

B. Concerning the fight against the rebels:

If a party of the Muslims rebels, and contradicts the view of the commu-
nity with a separate teaching they have innovated, then as long as they do not
make a show of deviating from obedience to the Imam, and do not occupy a
particular territory nor isolate themselves in it, and as long as they are dis-
persed individuals susceptible to the power of authority and the rule of law,
then they are left alone, war is not waged against them, and legal obligations
and punishments are applied either in their favour or against them. Some of
the Khawarij opposed ‘Ali ibn Abi Talib’s view, may Allah be pleased with
him: one of them spoke to him while he was on the mimbar, saying, “There is
no judgement but that which belongs to Allah,” (meaning that he should not
consent to arbitration between him and Mu’awiyyah), to which ‘Ali replied:
“Words of truth by which alie is intended. Three things are, however, incum-
bent on us: we must not prevent you from entering the mosques of Allah to
remember the name of Allah therein, we must not initiate any fight against
you, and we must not withhold the fay from you as long as your hands are
united with ours.”

If they make a show of their belief and intermingle with people of just
belief, the Imam should expose their corrupt beliefs and innovative false-
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hoods in order that they return to true belief and rejoin the community. The
Imam may reprimand and make discretionary punishments against those who
vaunt their corruption, but may not impose the death penalty or the hadd-
punishments. It is related that the Prophet, may the peace and blessings of
Allah be upon him, said: “The blood of a Muslim is not to be shed except in
three circumstances: rejection after belief, adultery after being a Muhsan, or
killing someone other than in retaliation.”

If this rebellious group separate from the people of justice, take up occu-
pation in a territory and have no intercourse with the community, war is not
waged against them as long as they do not refuse any obligation or cease (o
be obedient and continue to obey and carry out their obligations. A group of
the Khawarij at Nahrawan separated from ‘Ali, may peace be upon him; he
appointed a governor over them and they submitted to him for a while; ‘Ali
maintained peace with them until they killed the governor. He then sent word
to them that they should hand over the person who had done the killing, but
they refused, saying: “All of us killed him,” to which he replied: “All of you
should surrender and I will kill some of you.” He then went to them and
killed most of them.

If this group of rebellious persons refuse to obey the Imam, or to fulfil the
obligations incumbent on them, and if they collect taxes and executie the
laws independently, then as long as they do not set up an Imam or leader for
themselves the wealth collected in taxes is treated as an illegal usurpation
and they remain responsible for its repayment, and all judgements they have
executed are annulled and have no legal validity. If, howeveg such action is
taken after the setting up of an Imam for themselves, such that wealth is
collected and judgements are carried out on his orders, then neither are his
judgements annulled nor are the taxes which have been collected invalidated.
In both cases these rebels are fought in order to bring an end to the schism
and to bring them to obedience. Allah, may He be exalted, says: “If two
groups of believers fight each other, then make peace between them; and
if one of them acts unjustly towards the other, then fight the one acting
unjustly until they return to the command of Allah; if they return, then
make peace between them with justice and deal equitably, for surely
Allah loves those who are equitable” (Qur’an 49: 9). As for His words,
“and if one of them acts unjustly towards the other,” there are two inter-
pretations: first, that it refers to those who commit an act of armed hostility;
and second, that they deviate from the agreement. As for His words, “then
fight the one acting unjustly,” this means fighting with the sword in order
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to put down the insurrection and to prevent any opposition. As for His words,
may He be exalted, “until they return to the command of Allah,” there are
two interpretations: the first, according to Sa’id ibn Jubayr, is that they return
to the peace agreement to which Allah has commanded, and the second, that
they return to the Book of Allah and the sunnah of His Messenger with re-
spect to their obligations and rights, and this is the opinion of Qatada. As for,
“if they return,” it refers to their ceasing to act unjustly. As for, “then make
peace between them with justice,” there are two interpretations: first, that
it means “with truth (bi’l-haqq)”; and the second, “with the Book of Allah,”
may He be exalted. If the Imam appoints an amir to fight the rebels who
refuse to submit, he must first warn them and give them an opportunity to
offer their excuses; only if they persist in rebellious action may he fight them
openly, but he may not attack them by surprise or during the night.

There are eight differences between fighting these rebels and fighting the
mushrikun or renegades:

First, the aim of the amir in fighting them is to dissuade them but not to
kill them, whereas he may have the intention of killing the mushrikun or
renegades.

Second, he should fight them face to face and desist from attacking from
behind, whereas he may fight the other two groups both from behind and
from the front.

Third, he should not finish off their wounded, whereas he may finish off
the wounded from the other two groups. ‘Alj, blessings be upon him, ordered
his herald on the Day of the Camel to cry out: “Those fleeing should not be
pursued, nor the wounded finished off.”

Fourth, he should not kill the prisoners, while this may be done in the
case of the others. He must take into consideration, however, the character of
those captured: those he is sure will not fight again are set free; if not, they
are detained until the war ends, and then set free. It is not permitted to detain
them after this. Al-Hajjaj set free a captive from amongst the supporters of
Qatari ibn al-Fuja’ah because they knew each other, and Qatari told him to
return to fight the enemy of Allah, al-Hajjaj. He replied, “What! The one
who enchains a hand then frees it and the one who enslaves a neck then lets
it go?” Then he began to recite:

Shall I go and fight the power of al-Hajjaj by this hand which confirms
that it is his client? That would be to act like a mean person whose
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treachery is attested to by this most vile of actions. What should I say
if I were to meet him face to face in single combat, him whose actions
bear witness in his favour — could I attest to his injustice towards me?
No! for then I would merit punishment more than the one who is sub-
ject to the injustice of his masters, and people would say that the ben-
efits sown in me have produced dates palms of a bitter kind.

Fifth, he should not seize booty from them, nor should he enslave their
women and children. It is related that the Messenger of Allah, may the peace
and blessings of Allah be upon him, said: “Everything in Dar al-Islam is
protected while everything in Dar ash-Shirk is open to seizure.”

Sixth, he should not seek the help of the mushrikun — whether allies or
dhimmis — whereas he may when fighting the other two groups.

Seventh, he should not conclude any temporary treaties or agreements in
return for a tribute: no treaties made with them are binding. If he is too weak
to fight them, he must wait until he has the strength to do so. Any agreement
based on a payment of wealth is annulled: as for any payment already made,
if it is a result of their fay or from their zakah, it is not returned to them: the
zakah is distributed amongst those entitled to it and the fay is given to those
who have a claim to it. If however, it is purely of their own wealth and prop-
erty, he may not keep it from them and he must return it to them.

Eighth, he may not set up ballistas against them, burn down their houses,
or cut down their date palms and trees, as they are in Dar al-Islam and every-
thing in it is protected, even if its people are acting rebelliously. If, however,
the people of justice are surrounded and fear that they will be annihilated,
they may defend themselves in any way they are able, by killing their enemy
or by setting up ballistas against them, for if a Muslim is under the threat of
death, he may defend his life by Killing the person who is threatening it, as
long as there is no other way of defence. It is not permitted to profit by their
animals nor their arms, nor to make use of them when fighting them: they
should not be touched, neither during the fighting nor after it. Abu Hanifah,
however, says, may Allah be pleased with him, that it is permitted to use their
animals and arms to help them to fight them as long as the war is being
waged. The Prophet of Allah, may the peace and blessings of Allah be upon
him, has said, however, “A Muslim’s property is not lawful for anyone else
unless he freely consents toit.”

When the war comes to an end and the people of justice have property
belonging to them in their possession, it should be returned to them. Any-
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thing lost or destroyed outside of the fighting is the responsibility of the
person who lost or destroyed it. There is no obligation of restitution for any-
thing destroyed during the heat of the battle, be it people or property. Any-
thing of the people of justice, be it persons or property, destroyed by the
rebels outside of the heat of battle, then restitution is the responsibility of the
latter. As for what they have destroyed in the heat of battle, there are two
opinions as to whether there is an obligation of restitution on them: the first,
that it is considered lost and there is no responsibility of restitution; and the
second, that they are responsible for it, since an act of disobedience does not
invalidate a right and does not annul a debt - just as a murder with intent
entails a requital, and blood money is exacted when it is unintentional,

A ghusl is made for the rebels who are killed and the prayer is said over
them. Abu Hanifah, however, says that the prayer is not said over them as a
punishment for them — although there is no punishment of a dead person in
this world, as the Prophet, may the peace and blessings of Allah be upon him,
said: “There is an obligation on my Ummah to wash its dead and to pray over
them.” As for the people of justice who are killed in batile, there are two
opinions as to washing them and praying over them: the first, that no ghusl is
made and the prayer is not said over them as a mark of respect and honour for
them, as in the case of shaheeds fighting against the mushrikun; the second,
that ghusl is given to them and the prayer is said over them even though they
have been killed unjustly. The Muslims performed the prayer over ‘Umar
and ‘Uthman, may Allah be pleased with them, and later they performed the
prayer over ‘Ali, blessings be on him, even though they were killed unjustly
by rebels.

The one who rebels does not inherit from the just person he has killed, nor
vice-versa, since the Prophet, may the peace and blessings of Allah, be upon
him, said: *““The one who kills does not inherit.” Abu Hanifah, however, says:
“I allow the just person to inherit from the rebel, as he affirms the truth, but
not the person who rebels from the just, as he denies the truth.”” Abu Yusuf
says: “I allow each to inherit from the other, as each is killing the other ac-
cording to his own understanding of the situation.”

If traders pass (through their territory) and the ‘ushr tax (the ‘tenth’) is
exacted of them by the tax collectors of the rebels, but then the rebels are
conquered, the tenth part is again taken from them: that already taken from
them does not acquit them as they passed rebel territory voluntarily — unlike
in the case of zakah which is taken from residents whether they like it or not.
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If the rebels, before their subjugation, have been sentenced to hadd-pun-
ishments, there are two opinions as to whether the hadd-punishments are
executed after their subjugation,

C. Concerning the fight against those who persist in disobeying, both
those who keep on fighting and bandits:

If a group of the corrupt join together to use arms, cut off the highways
(i.e. in brigandage), steal property, kill people and prevent the free passage of
persons, they are treated as “those who make war,” about whom Allah, may
He be exalted says: “Surely the recompense of those who make war on
Allah and His Messenger and who strive in the land to work corruption
is that they are killed or crucified, or their hands and their feet are cut off
from them on alternate sides or they are exiled from the land” (Qur’an 5:
37). The fugaha differ in three ways as to the judgement concerning this ayah:

The first, that the Imam, or whoever is charged by him to fight them, has
the option of killing them without first crucifying them, or killing them and
crucifying them, or cutting their hands and feet off alternately, or exiling
them from the country, and this is the opinion of Sa’id ibn al-Musayyab,
Mujahid, ‘Ata and Ibrahim an-Nakha’i;

The second, that those among them capable of judgement and organisa-
tion should be killed and are not spared, those of violence and strength should
have their hands and feet cut off alternately, and those who are capable nei-
ther of judgement nor strength should suffer a discretionary punishment and
should be detained, and this is the opinion of Malik ibn Anas and a group of
the fugaha of Madinah, who assess the situation according to their differ-
ences in character and not according to their different actions;

The third, that punishment should be according to their different actions
and not according to their different characters: those who have killed and
stolen property are killed and crucified, those who have killed but have not
stolen property are killed but are not crucified, those who have taken wealth
and have not killed have one of their hands and one of their feet cut off
alternately and those who have fomented the affair and intimidated travellers
but have not killed and have not taken wealth are given discretionary punish-
ments but not put to death, and this is the opinion of Ibn ‘Abbas and al-
Hasan, Qatada, as-Suddi, and it is also the madhhab of ash-Shafi’i, may Allah
be pleased with him. Abu Hanifah says that if they have killed and seized
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wealth, the Imam has the option of either killing them and then crucifying
them, or of cutting off their hands and feet alternately and then killing them.
The judgement concerning those with them who used intimidation and en-
couraged the affair is the same.

As for Allah’s words, “or they are exiled from the land”, there are four
interpretations: the first, that it means sending them away from the territories
of Islam to those of the idolaters, and this is the opinion of Malik ibn Anas,
al-Hasan, Qatada and az-Zuhri; the second, that it refers to their expulsion
from one town to another, and this is the opinion of ‘Umar ibn ‘Abd al-‘Aziz,
may Allah have mercy on him, and Sa’id ibn Jubayr; the third, that it refers to
detention and this is the opinion of Abu Hanifah and Malik (sic); the fourth,
that they are to be sent for in order to apply the hadd-punishments and then to
exile them, and this is the opinion of Ibn ‘Abbas and ash-Shafi’i.

As for His words, may He be exalted: “except those who turn in tawbah
{to their Lord] before you gain the upper hand over them” (Qur’an 5:
34), there are six opinions according to the various interpretations: the first,
that it refers to the corrupt amongst the kuffar who are waging war and who
turn to their Lord, away from their idolatry, by accepting Islam; the tawbah
of Muslims, however, does not remove hadd-punishments or divine obliga-
tions from them, and this is the opinion of Ibn ‘Abbas, al-Hasan, Mujahid
and Qatada, may Allah be pleased with them; the second, that it refers to
Muslims amongst the warring party who turn in tawbah under a guarantee of
safety on the part of the Imam before they are brought to submission; the
tawbah of those which is made without this guarantee of safety from the
Imam, however, is of no consequence in removing the hadd-punishment or
his obligations from him, and this is the opinion of ‘Ali ibn Abi Talib, may
Allah ennoble his face, and ash-Shafi’i; the third, that it refers to the Mus-
lims who turn in tawbah after their settling in Dar al-Harb and who then
return (to the right way) before they are overcome, and this is the opinion of
‘Urwah ibn az-Zubayr, may Allah be pleased with him; the fourth, that it
refers to those in Dar al-Islam in a fortified refuge and who turn in tawbah
before they are overwhelmed: punishments are not applied to them, although
if they are not in a fortified refuge such punishments remain in force, and this
is the opinion of Ibn ‘Umar, Rabi’ah and al-Hakam ibn Utayba, may Allah be
pleased with them,; the fifth, that their tawbah before being overwhelmed —
even if they are not in a fortress — annuls any application of the hadd-punish-
ments of Allah, may He be glorified, although all obligations towards their
fellow men remain in force, and this is the opinion of ash-Shafi’i; the sixth,
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that tawbah made before being overwhelmed annuls all hadd-punishments
and obligations from them except those concerning the spilling of blood, and
this is the opinion of Malik ibn Anas.

This is the judgement concerning this ayah and the differences of opinion
of those concerned with its interpretation. To continue, we would say that if
they persist in their insubordination, they are in general fought just as those
who rebel are fought, although there are five differences between the two:
the first, that one may fight them both face to face and from behind in order
to obtain fulfilment of their obligations, whereas it is not permitted to pursue
rebels who turn in flight; the second, that it is permitted to deliberately set
out to kill one of them who has himself killed someone, whereas one may not
deliberately set out to kill a rebel; the third, that they are held responsible for
any destruction of persons or property, both during the war and outside of it,
which is not the case regarding rebels; the fourth, that one may detain those
who are made captive in order to clarify their situation — but not those who
rebel; the fifth, that kharaj or zakah collected by them are treated as having
been taken by force or pillaged, and the claim of those entitled to the kharaj
or zakah stands: it thus remains a debt to be exacted from them.

If the person charged with fighting them has been given only a limited man-
date in combating them, he is not to exact the hadd-punishments on them after
having brought them to submission, nor is he to execute any claim over them;
rather he is to bring them to the lmam who may order that the hadd-punish-
ments be carried out on them, and that redress for any claim be made against
them. If, however, his mandate regarding the fight against them, the execution
of the hadd-punishments against them, and the fulfilment of any claims against
them, is of a general kind, such matters must be carried out by a man of know-
ledge and justice. If this is the case, he may clarify the circumstances of such
persons in one of two ways: either by their own admission given voluntarily
without beating or constraint, or on the evidence of persons of just character
when they deny the accusations. If the crimes of any of them become known by
either of these two ways, then the following points are considered:

First, those who have killed and stolen property are put to death and then
crucified. Malik says that such persons are crucified while still alive and then
are pierced with lances until they die. This killing is irrevocable and it is not
permitted to pardon such persons; if someone, by way of retaliation, has the
right to pardon a person, his pardon is annulled. The crucifixion lasts for
three days, no longer, and then the corpse is taken down;
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Second, someone who has killed but has not stolen any property is put to
death but is not crucified, and the ghusl is made and the prayer is recited over
him. Malik says that the person who says the prayer over him must be some-
one other than the person who has pronounced the death sentence on him;

Third, someone who has stolen property but not killed any one has his
foot cut off on one side and his hand on the other: the cutting off of his right
hand for theft, and the cutting off of his left leg for the public nature of his
crimes;

Fourth, someone who has inflicted wounds but not killed anyone and has
stolen property must suffer the act of retaliation if there is a corresponding
retaliation for the wound in question. As for the irrevocable nature of the act
of retaliation in the case of wounds there are two points of view: the first of
these is that it is irrevocable and pardon is not permissible, just as in the case
of a killing; the second, that it becomes obligatory if demanded by the one
who has the right of retaliation but is dropped if he offers a pardon. If the
nature of the wound is such that there is no act of retaliation, then payment of
the blood-money becomes obligatory if demanded, while its payment is
waived if a pardon is forthcoming;

Fifth, anyone who has intimidated others or encouraged the affair, but
who did not take part in any killing, wounding or stealing property, is given
a discretionary corporal punishment and chastised. It is also permitted to
imprison him, as this is one of the two methods of inflicting discretionary
punishment. It is not, however, permitted to go so far as cutting off any limbs
or putting such persons to death. Abu Hanifah, however, permits them to be
treated in the same way as those who perpetrated such actions directly them-
selves.

If they turn in tawbah from their crimes after they have been brought to
submission, their wrongdoing is removed from them, but they are not ex-
cused the consequences of their actions: thus they are held to account for
hadd-punishments and any financial obligations. If they turn in tawbah be-
fore they are overwhelmed their wrongdoing is removed along with the hadd-
punishments due to Allah, may He be exalted — although any claims out-
standing on the part of their fellow men are not removed.

If one of these brigands has killed someone, then the person charged with
the retaliation has the right to exact it or offer a pardon; if they turn in taw-
bah, the absolute necessity to put the person to death is removed. If among
those who turn in tawbah are persons who have stolen property, the necessity
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for amputation is removed, but not the obligation to repay a debt, unless it is
waived.

The same law is applied to brigands and highwaymen waging war in towns
as those in deserts and on caravans and is not considered with less severity —
rather their audacity in perpetrating their activity in towns will perhaps in-
crease the severity of the punishment. Abu Hanifah, however, says that the
judgement applies to them in particular, that is with respect to the country-
side, where no help is to be found; as for the settled towns or those areas
around which help is to be found, the same punishment as that inflicted on
brigands is not meted out.

If they claim to have turned in tawbah before they are overwhelmed and
this claim is not accompanied by indications supporting the truth of their
tawbah, their claim is not accepted — as it would entail the annulling of a
hadd-punishment which has already become obligatory. If, however, their
claim is accompanied by corresponding signs of tawbah, there are two opin-
ions as to the acceptance of this tawbah without witnesses: the first, that it is
accepted as the hadd-punishments may be annulled in cases of doubt; the
second, that it is not accepted, except with the testimony of a just person who
bears witness to their tawbah before they were brought to submission, be-
cause the hadd-punishment has been duly pronounced and any doubt in the
matter must be related to the act and not something which comes after it.
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Chapter 6

The Administration of the Judiciary

No one may take up office as judge unless he has fulfilled all the conditions
necessary for this appointment; once appointed his judgements must be ex-
ecuted. These conditions are seven in number:

First, he must be a man, that is, having the two qualities of puberty and
maleness. Anyone who has not attained puberty is not held responsible for
his acts and no judgement is made against him on the basis of his speech: it
is, therefore, all the more fitting that he does not pass judgement on others in
this state. A woman may not take up office as she is not suited to administra-
tive office even though judgements may be made on the basis of her state-
ments. Abu Hanifah, however, says that a woman may make judgements
concerning matters about which she is able to make testimony, but that she
may not whenever her testimony is unacceptable. Ibn Jarir at-Tabari differs
from the consensus in that he permits her to make judgements in all cases.
However a view which rejects both the consensus and Allah’s words cannot
be considered: “Men are guardians over women by virtue of His having
given more to them than the latter” (Qur’an 4: 38), that is, more intellect
and powers of discernment. Thus it is not permitted for them to rule men;

Second, there is a consensus of opinion that it is not enough that his intel-
lect be merely such that his basic powers of perception render him responsi-
ble for his actions, but that he is also competent in his faculty of discrimina-
tion, of sagacious understanding, removed from any lapses of intellect and
from moments of inattentiveness, and that he is able to arrive at an elucida-
tion of any problem by his perspicacity, and capable of reaching decisions in
cases of complexity;

Third, he must be a free man, as the deficiency implicit in a slave’s in-
ability to rule his own affairs precludes him from being given authority over
others; moreover as slavehood precludes the acceptance of testimony, it is all
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the more fitting that it preclude the passing of judgement or investment with
authority. The same applies to those who have not attained to complete free-
dom, like mudabbars (slaves to be freed on their master’s death), mukatabs
(slaves with a written contract to purchase their freedom), and those in par-
tial slavery. Slavery, however, does not preclude him from giving fatwas,
just as it does not preclude him from narrating hadith, as there is no execu-
tion of authority in either of these. If he is freed, he may make judgements —
even though this means he is a freed slave of another — as genealogy is not
taken into consideration in judicial authority.

Fourth, he must be a Muslim because it is a condition of legal testimony,
and because of the words of Allah, “Allah will never give the kafirun a
way over the Muminun” (Qur’an 4: 140). It is not permitted to appoint a
kafir in judgement over Muslims or kuffar. Abu Hanifah says that he may be
appointed to judge between people of his own deen. However, even though
such appointments are made by the authorities, they are to establish him as a
leader and head amongst his people rather than to offices of arbitration and
the judiciary. Moreover his judgement over them is binding by virtue of their
obligation towards him, and not by any obligatory characteristic of his judge-
ment. The Imam does not have to accept his word regarding his judgement
between them. If they refuse to accept him as their judge, they are not to be
coerced, and the judgement of Islam is then carried out in preference;

Fifth, he must be of just character, a quality requisite in all kinds of au-
thority. Justice consists in being true in speech, manifest in his fulfilment of
a trust, free of all forbidden acts, careful to guard himself against wrong
actions, free of all doubt, equitable both when content and when angry, chiv-
alrous and vigorous both in his deen and his worldly affairs. When such
qualities are perfected in him, this quality of justice — by which his testimony
is permitted and his judicial authority is acceptable — may be said to be present.
If, however, he is lacking in any of these qualities, his testimony is not ac-
cepted, his words are not accepted and his decisions are not executed;

Sixth, he must be sound of hearing and sight in order that he may prop-
erly attend to people’s rights and claims: thus he is capable of discriminating
between litigant and defendant, and of differentiating between the one who
affirms and the one who denies; he can distinguish truth from falsehood in
the affair, and can recognise the truthful person from the liar. His authority is
annulled if he is blind, although Malik permits the appointment of such a
person, just as he permits his testimony. If he is deaf, the same distinctions
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are made as in the case of Imamate. As for soundness of limb, it is not taken
into consideration, even though it is in the case of Imamate: he may make
judgements sitting and when he can no longer move, although absence of
any physical defect is preferred in those in authority;

Seventh, he must have knowledge of the laws of the shari’ah and his
knowledge must extend to a comprehension of its principles and to the ex-
ecution of legal decisions based on these principles. The principles from which
the laws of the shari’ah are based are four in number: first, he should have
knowledge of the Book of Allah, may He be exalted, in such a way as to
enable him to attain a proper knowledge of the various kinds of laws con-
tained within the Book, be they of the abrogating or abrogated type, clear or
equivocal, general or particular, undetermined or precise; second, he must
have knowledge of the authentic sunnah of the Messenger of Allah, may the
peace and blessings of Allah be upon him, that is his sayings or deeds, and
the way in which they have been transmitted — in multiple chains of trans-
mission or isolated ones, a knowledge of whether such transmissions are
sound or false, and whether they may be applied only to specific circum-
stances or in all cases; third, he must have a knowledge of the interpretations
arrived at by the first generations — both regarding what they have agreed
upon and what they differ about — in order that he can follow the consensus
and strive to apply his own intellectual judgement in cases of difference;
fourth, he must have a knowledge of analogy enabling him to refer matters
about which the law is silent to clearly formulated principles accepted by all,
such that he knows how to deal with new situations and is able to differenti-
ate the true from the false.

If his knowledge embraces these four principles of the laws of the shari’ ah,
he is entitled to make ijtihad in the deen, he can make fatwas and judge-
ments, and others may seek fatwas and judgements of him. If, however, he is
deficient in these or in some of them, he is not of the people of ijtihad and he
may not make fatwas or judgements. Should he nevertheless be appointed to
the judiciary and rightly or wrongly, he makes judgements, his appointment
is annulled and his judgements are rejected, even if they corresponded to the
truth and were correct. Moreover, a wrong action has been committed both
by the person who sat in judgement and by the person who handed the re-
sponsibility for arbitration and passing judgement over to him. Abu Hanifah,
however, permits the appointment to the judiciary of someone who is not
among those of ijtihad as long as he consults others in his arbitration and
judging. The majority of the fugaha, however, are of the opinion that his
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authority is void and that his judgements are (o be rejected, as he must imi-
tate the legal judgements (furu’) of others: this is fitting for all those who
merely follow what others have judged to be legally binding, but it is not
fitting for those responsible for deciding what is binding in the law. The
Messenger of Allah, may the peace and blessings of Allah be upon him, put
Mu’adh to the test when he sent him to the Yemen as a governor saying: “By
what will you judge?” He replied: “By the Book of Allah.” He then asked:
“And what if you do not find the answer in it?”” He replied: “Then by the
sunnah of the Messenger of Allah.” He then asked “And what if you do not
find it there?”” He replied: “Then I will strive to come to a decision with my
intellect.” Then the Messenger of Allah said: “I give praise toAllah that He
has made the messenger of the Messengcr of Allah agree with what the Mes-
senger approves of.”

The appointment of someone who does not accept hadith known as *iso-
lated” hadith is not permitted, as he is abandoning a principle about which
the Companions were in agreement and on which most of the laws of the
shari’ah are based: he would be on a par with those who do not accept the
validity of the ijma’; such an appointment to the judiciary is not permitted, as
he rejects something based on a primary text.

As for those who reject analogy they are of two kinds: i. those who reject
it and follow the literal meaning of a text. They use the sayings of those who
have preceded them concerning matters about which there is no text, reject-
ing ijtihad and avoiding any reflection or deduction. It is not permitted to
appoint such persons to the judiciary because of their restricted access to
legal processes; ii. those who reject analogy but make ijtihad in legal matters
by adhering to the most apparent meaning of a text and to what is implied in
the words, like the Dhahiris. The followers of ash-Shafi’i differ in two ways
as to whether it is permissible to appoint such persons to the judiciary: some
say that it is not permissible for the above-mentioned reason, while others
permit it, since they do take the most clear and manifest of the meanings into
account even though they avoid any hidden analogy.

Even if the conditions necessary for appointment to the judiciary which
we have described above have been met, it is not permitted to appoint some-
one until it is known, either by a prior knowledge or by way of examination
and interrogation, that these qualities are contained in him. The Messenger
of Allah appointed ‘Ali, may Allah be pleased with him, over the judiciary of
the Yemen, but did not subject him to an examination because of his previous
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knowledge of him, although he did give him advice, warning him of the
character of the judiciary: “If two contending parties present themselves be-
fore you, do not give judgement to one of them before hearing what the other
has to say.” ‘Ali, may Allah ennoble his face, said: “After this, no matter of
the 1aw was difficult for me to resolve.” However, the Prophet, may the peace
and blessings of Allah be upon him, sent Mu’ adh to a part of the Yemen and
questioned him beforehand.

It is permitted for someone belonging to the school of ash-Shafi’i, may
Allah have mercy on him, to appoint to the judiciary someone belonging to
the school of Abu Hanifah, as the Qadi must strive to come to decisions
based on his own judgement: it is not necessary that he follow someone from
his own school in his assessment of the details of the case and the appropriate
judgements. Thus if he is of the school of ash-Shafi’i, it is not necessary that
he adhere in his judgements to the sayings of ash-Shafi’i, unless his own
ijtihad leads him there. Thus if his ijtihad leads him to adopt an opinion of
Abu Hanifah, he should act on it and apply it.

Some of the fuqgaha, however, have forbidden someone belonging to one
school from making judgements based on another, such that a Shafi’ite is
forbidden from making judgements based on the sayings of Abu Hanifah,
and it is forbidden for a Hanafi to judge according to the madhhab of ash-
Shafi’i, even if his ijtihad leads him to it. This is because of the suspicion of
partiality which might arise regarding his decisions and judgements: if he
judges according to one madhhab and does not go beyond it, there is less
likelihood of any suspicion, and it will be more satisfactory for the litigants.
Although this practice is required for the smooth management of law, it is
not an obligation imposed by the laws of the shari’ah: indeed the following
of a school is forbidden in such cases and ijtihad must be used instead.

If a judge comes to a judgement and the same case comes up later, he
should again make ijtihad and pronounce a judgement in accordance with
what his ijtihad leads him to, even if it conflicts with the judgement he made
before. ‘Umar, may Allah be pleased with him, pronounced in favour of a
sharing of the mustaraka inheritance one year, but he left it out another year.
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When someone said to him: “What is this! You judged otherwise last year,”
he replied: “That was in accordance with what we decided then, and this is
what we have decided now.”

If the person responsible for the appointment, be he Hanafi or Shafi’ite,
stipulates that the person he appoints to the judiciary should only judge by
the madhhab of ash-Shafi’i or of Abu Hanifah, there are two possibilities:

A. If he stipulates this in a general way, in all judgements, then this is an
invalid condition, irrespective of whether it is in accordance with the madh-
hab of the person responsible for the appointment or in conflict with it. As
for the validity of the appointment, if this stipulation was not formulated as a
separate condition, but rather included in an order or prohibition — whereby
the person responsible says, by way of a command:; “I have appointed you as
the Qadi - judge according to the madhhab of ash-Shafi’i, may Allah have
mercy on him,” or, by way of a prohibition, “do not judge according to the
madhhab of Abu Hanifah,” — then the appointment is valid and the condition
is invalid, irrespective of whether it contains an order or a prohibition. It is
permitted for him to judge in accordance with what his own ijtihad leads him
1o, irrespective of whether it is in accordance with this condition or not. The
stipulation of the person responsible for the appointment renders it defective
if he is aware that he is stipulating something which is not permitted, al-
though it does not if he is ignorant of this — although this ignorance in effect
annuls the validity of the person appointing and the person appointed. If it is
stipulated as a condition of the contract of appointment, and he says: “I have
appointed you as judge on condition that you only make judgements in ac-
cordance with the madhhab of ash-Shafi’i, or the opinion of Abu Hanifah,”
then this appointment is invalid as its contract is based on a condition which
is null and void. The people of Irag, however, say that the appointment is
valid and the condition is invalid.

B. When the condition is particular to a specific judgement, it is necessar-
ily either an order or a prohibition:

i. If it is an order, and he says “Exact vengeance (i.e. the death penalty)
for the slave’s murder of a free man, vengeance on a Muslim for the murder
of a kafir and obtain requital for a killing with other than the sword,” then his
command accompanied by this condition is void. If this condition is stipu-
lated in the contract of appointment, the latter is annulled; if not, the contract
is valid and the person appointed should judge in accordance with the result
of his ijtihad.
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ii, If it is a prohibition, it is of two kinds: the first, that he forbids him to
judge in the case of a Muslim killing a kafir, or a free man who murders a
slave, or to judge as to whether or not there is to be retaliation — and this is
permitted, since the person responsible for the appointment is limiting his
appointment relative to his capacity, and in effect this is outside his field of
examination; the second, that he does not prohibit him from judging as such,
but rather from taking decisions in matters of requital. Our fellow jurists (i.e.
Shafi’ites) differ regarding this prohibition as to whether it necessarily pre-
vents him from investigating such cases: some say he is excluded from judg-
ing in such matters, being outside his authority, and he is unable to decide
both that requital should be exacted, or that it be dropped; others, however,
say that it does not necessarily exclude him from such cases, that he is enti-
tled to command that his judgement be carried out, and that his investigation
is validated as long as the contrary has not been stipulated at his appoint-
ment; in this way, he judges in such matters in accordance with the results of
his ijtihad.

The appointment of a judge is contracted in the same way as appoint-
ments to other positions of authority, namely, either orally by way of a decla-
ration to someone present, or by a message or a written letter to someone
absent; in the case of a letter, however, it must also be accompanied by cir-
cumstances which confirm (the validity of) the appointment and (the author-
ity of) those appointing him. The expressions by which the contract of ap-
pointment is concluded are of two kinds: by way of a manifest declaration, or
by an indication. A manifest declaration may take the form of four expres-
sions: “I have appointed you,” “I have given you authority,” “I have made
you my substitute,” and, “I have named you as my representative.” If he uses
one of these four expressions, the appointment to the judiciary or any other
office, is concluded; no additional words are needed, unless as an expression
of corroboration — but they cannot express a condition. As for expressions
which indicate, they are seven in number, according to some of our compan-
ions: “I'rely on you,” “I put my confidence in you,” “l hand it over to you,” “I
have made it over to you,” “I have delegated you,” “I have recommended
you,” and “I find my support in you.” As these expressions contain ambigu-
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ity, they are too weak to effect appointments in the same way as manifest
declarations, that is, unless accompanied in the contract by something else
which removes the ambiguity, thereby transforming its status to that of a
contract based on an open declaration like his saying: “L.ook to what I have
entrusted you with,” or, “Make decisions regarding those matters concerning
which I have placed my reliance on you,” — thus the appointment is con-
cluded by the addition of these words to the preceding indicative expression.

Its completion is dependent, however, on the acceptance of the appointed
person: if his appointment is oral, his acceptance is given immediately by
verbal expression; if it is written or by letter, acceptance may be delayed, just
as it is permitted to be delayed when verbal. There is a difference of opinion
as to whether his beginning to investigate cases constitutes acceptance. Some
permit it, considering it to be on a par with verbal acceptance, while others
reject it as long as there is no verbal expression, saying that his beginning to
investigate only constitutes a detail of the contract of appointment, but does
not mean that the contract of appointment has been concluded.

The completion of an appointment concluded by means of the four above-
mentioned verbal expressions of investiture is guaranteed by four conditions:
first, the person being appointed must know that the person making the ap-
pointment is empowered to do this; if he does not know this, his appointment
is invalid. If he learns of this incapacity after the appointment, the appoint-
ment should be made again and he must not rely on what has happened before;
second, the appointed person must know how the person carrying out the ap-
pointment is entitled to assume this power, must know what qualities permit
him to assume it, must be aware of the fact that he has assumed such a respon-
sibility and that he is entitled to appoint someone in his place — although this
condition only applies to the acceptance of the appointed person and the legiti-
macy of his legal investigations, not to the contract of appointment itself, in
contrast to the preceding condition. It is not, however, demanded that this know-
ledge be possessed in person by the interested party, but that it is generally
well-known and the subject of discussion between people; third, mention should
be made of what the appointment entails, namely judicial authority, the gov-
ernance of a country, or the collection of the kharaj tax, since these are condi-
tions required in every appointment: the task should be described in detail so
that the purpose of this responsibility is clear. If this is not known the contract
is null and void; fourth, mention should be made of the area over which au-
thority has been given, so as to know the province in which authority may be
exercised. An appointment without this knowledge is not correct.
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If the contract is concluded and the handing over of authority takes place
according to the above-mentioned conditions, it is necessary to comply with
one further condition, namely, that he make his appointment known to those
affected by his jurisdiction so that they may show obedience to him and sub-
mit to his rule; this condition pertains to the necessity of their obedience and
is not a condition in the execution of any order.

If the appointment and the obligation of obedience is concluded correctly
in accordance with what we have described, it is correct to regard the ap-
pointed person and the one carrying out the appointment as having engaged
in a contract of reciprocal responsibility; it is not, however, binding on either
of them to stay together on this basis, and the appointed person may with-
draw from the arrangement if he wishes and vice-versa, although it is better
if each only does this with a specific excuse, as the interests of the Muslims
are involved. If a man is dismissed or resigns, this must be made known, just
as any appointment must be made known so that the execution of a judge-
ment is not obstructed, and a plaintiff does not erroneously seek redress from
someone who is no longer qualified to judge. If a judgement is made after
someone no longer holds his post and this person is aware of it, then the
judgement is not carried out; if, however, he does not know of his dismissal,
there are two ways of understanding how the execution of his judgement
may be made, just as there are two ways of understanding the contracts made
by an agent or a deputy.

The jurisdiction of a Qadi is necessarily either of a general or a specific
nature. If it is of a general nature and he is free to act in the capacity assigned
to him, then his examination will extend to the following ten cases:

First, he decides in disputes and brings to an end differences and discord
by making peace to the mutual satisfaction of both parties, either by consid-
ering possible solutions to the affair, or by enforcing an irrevocable judge-
ment based on what is obligatory in the situation;

Second, he ensures that those delaying their obligations towards others
fulfil them to the benefit of those entitled to them — after having ascertained
that they are due, either by testimony or by evidence; there is a difference of
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opinion as to whether he may pass judgement on the basis of his own per-
sonal knowledge of the case. Malik and ash-Shafi’i, may Allah be pleased
with them, both permit it, that is, according to the most correct of ash-Shafi’i’s
two opinions in this matter, as he has forbidden it in his other opinion. Abu
Hanifah, may Allah have mercy on him, permits him to make a judgement
based on knowledge acquired during his jurisdiction but not before;

Third, he has guardianship over those who are forbidden to dispose freely
of their wealth by reason of their insanity or their being under-age and im-
poses restrictions on those he considers should be restrained because of their
foolishness or their bankruptcy, in order to protect their wealth from those
who might lay claim to it, and to validate the laws of contract pertaining to
this wealth;

Fourth, he examines waqf-properties to see that the fundamental capital
is maintained, that any business based on it grows, and that its profit is re-
ceived and duly spent on what it is meant for; if there already exists someone
responsible for inspecting the waqgf, the position of this person is respected,
butif there is not, then he should take on this responsibility: he does not have
to deal with the specific details of the wagf if his appointment is of a general
nature; it may be, however, that he carries out matters of a general nature
even if his appointment is of a specific nature;

Fifth, he sees that wills are executed according to the wishes of the testa-
tor, as long as it is in accordance with the shari’ah and is not prohibited.
Execution of wills is brought about by allowing possession to take place —in
the case of beneficiaries who have been identified by name, and by identify-
ing beneficiaries by way of ijtihad and facilitating their taking possession —
in the case of those who are simply described by certain qualities. If there is
an executor of the will, he should be respected, but if not, he himself should
take responsibility;

Sixth, he is to effect the marriage of single women, whether widowed or
divorced, if they have no legal guardian and are demanded in marriage. Abu
Hanifah, however, does not consider it a responsibility of his jurisdiction, as
he permits such women to make a marriage contract themselves;

Seventh, he applies the hudud to those deserving such punishments: if it
concerns one of the rights of Allah, may He be exalted, he is to carry out the
punishment acting on his own — without any plaintiff — as long as proof has
been established either by confession or by the testimony of others. If it con-
cerns one of the rights of people, then it is subject to the petition of a plain-
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tiff. According to Abu Hanifah, however, he is not to apply the hadd-punish-
ments in either case unless there is a specific demand;

Eighth, he oversees matters of public benefit within his zone of jurisdic-
tion by preventing any criminal activities on highways or squares, and by
evicting from buildings and houses anyone who is not entitled to be there; he
may proceed on his own in examining such cases, even if no plaintiff is
present. Abu Hanifah says that he may not examine the case unless a plaintiff
has recourse to him. These are patt of the rights of Allah, however, and it is
of no consequence if there is a demand for intervention or not; for this reason
it is more fitting that the judge proceeds alone;

Ninth, he carefully examines any witnesses or persons entrusted in the
judicial process; he chooses his representatives —establishing and relying on
them if they prove to be correct and upright, and removing them and replac-
ing them if they demonstrate a deficiency and betrayal of trust. If someone is
not up to his task, the person who appointed him should choose the best of
two options: either he should substitute him with someone who is stronger
and more suitable, or else attach someone to him who, by keeping him com-
pany, renders him more efficient and more decisive;

Tenth, when judging between the strong and the weak, he should treat
both equally: he must decide equitably between the lord and the lorded-over,
and not follow his whim by giving short measure to someone entitled to
something, or by favouring someone who withholds the right of another
Allah, may He be exalted, says: “O Dawud, surely We have established
you as a khalifah on the earth, so judge between people with the truth
and do not follow your whim lest it lead you from the way of Allah; those
who turn from the way of Allah will have a painful torment because they
forget the Day of Reckoning” (Qur’an 38: 25).

‘Umar ibn al-Khattab, may Allah be pleased with him, listed all the con-
ditions of the judiciary and the rules of appointment in his instructions to
Abu Musa al-Ash’ari saying: “The task of the judiciary is an undisputed
obligation and a sunnah to be followed. Seek to comprehend when people
have recourse to you, for it is of no use to speak of a right if it is not put into
effect. See that your face, your justice and your sitting are the same between
people, such that the lord does not hope for your partiality nor the weak
despair of your justice. It is up to the plaintiff to supply evidence, and it is up
to the defendant to swear on oath. Agreement based on compromise is per-
mitted between Muslims, except an agreement which permits what is forbid-
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den or forbids what is permitted. There is nothing to prevent you from re-
turning to the truth if you made a judgement yesterday, but which you then
amend after reflection leads you to change your opinion: the truth is eternal
and reassessment of one’s judgement is better than remaining in falsehood.
Comprehension is demanded concerning matters which stick in the breast,
but which are not in the Book of Allah or the sunnah of His Prophet: be
aware of comparable and similar situations, and only draw analogies in vari-
ous matters by using examples of equal status. Anyone who makes a claim
based on an absent document or proof, accord him a respite: if he brings
proof within the allotted time, then his claim is recognised, if not, then judge-
ment is made against him. This is the best way of eliminating doubt and of
illuminating any obscurity. The Muslims may act as honourable witnesses to
each other, except those who have been given lashes as a hadd-punishment,
or who are known to have given false witness, or who are suspect with re-
gard to their relationships or family bonds. Surely Allah is protected from
oaths and can repulse any proofs. Avoid anxiety, trouble or grumbling about
the plaintiff for when truth is established where it should be, Allah will grant
a great reward to the one responsible and grant him a good remembrance by
it. And peace be on you.”

It might be noted that these instructions are deficient in two ways: firstly,
the absence of the word “appointment”, by which the handing over of au-
thority is concluded, and secondly, the consideration of the apparent probity
of the witnesses, rather than the actual probity established after investigation
and examination. One can, however, reply that there are two aspects to be
noted regarding the absence of the expression *“appointment”: first, that the
word has been used previously, and that these instructions are concerned
only with recommendations and rules to be followed; second, that the ex-
pressions used in these instructions encompass the meaning of appointment,
like his saying, “Seek to comprehend when people have recourse 1o you,”
and his saying, “If he brings proof, then his claim is recognised; if not, then
judgement is made against him.” Thus the obvious import of these instruc-
tions, together with the circumstances in which they were given, render the
use of the actual word “appointment” unnecessary.

As for considering the apparent probity of the witnesses, there are two
aspects to the matter: first, that it perhaps reflects an opinion held by ‘Umar
ibn al-Khattab, who mentions it to communicate his own belief, but not as an
absolute command; second, it may mean that after examination and interro-
gation they are considered persons of probity as long as no cause for re-
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proach manifests — except those who have been given lashes as a hadd-pun-
ishment.

This type of Qadi, even though he has general jurisdiction, may not exact
the kharaj tax as its use is dependent upon the judgement of others, namely
the commanders of the armies. As for the zakah taxes, if they are the respon-
sibility of a particular inspector, then they lie outside the realm of his author-
ity. If no inspector has been assigned to this task, some say that it then comes
under his general responsibility: he should collect it from those who must
pay it and distribute it to those who have a claim to it as it concerns a right of
Allah, may He be exalted, regarding those whom He has designated by name.
Others, however, say that it does not come under his jurisdiction, and that it
is forbidden for him to get involved in it, as these taxes are to do with finan-
cial rights which are left to the ijtihad of the Imams to deal with. This is the
same judgement with respect to the imamate of the Friday and the Eid prayers.

If, however, his jurisdiction is restricted, his competence is conferred for
a specific matter, and his power of investigation is contained within certain
limits: like those who make judgements in some of the cases we have men-
tioned above, or who judge in cases of avowal without proof, or in the cases
of debts (but not marriages), or to establish the nisab (the lowest amount on
which zakah is payable). Such jurisdictions are valid, but it is not correct for
the person thus appointed to go beyond these limits, as it is a matter of del-
egation. Thus it may be valid both in a general or a specific way, as in the
case of agency.

It may be that the Qadi can investigate in a general way but is restricted as
to the action he takes. Thus he may have jurisdiction over all cases in one
half of a town or in a particular quarter, in which case he executes all judge-
ments either in the half or the quarter of the town for which he has been
appointed, and he may investigate both residents and recently-arrived per-
sons — for the latter are treated as residents — unless his jurisdiction has been
restricted to examining cases involving residents and not foreigners or re-
cently arrived persons, in which case his influence does not extend to them.
If he has been appointed for the whole town, but on the understanding that he
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give judgements in just one half of it, or in a particular quarter, or a particular
house, he may exercise his judgement in every place, as it is not possible to
restrict him to the places assigned to him if his jurisdiction is of a general
kind. If this has been stipulated as a condition in the contract of appointment,
the latter is annulled and his judgement becomes unacceptable in both the
place assigned to him and elsewhere. If he is appointed to judge between
those who come to him in his home or to his mosque, then this is valid: it is
thus not permitted for him to make judgements outside his home or his mosque,
as this condition restricts his judgement to those who enter his home or his
mosque — and they, and only they, are determined by the fact that they arrive
at his home or mosque. Abu ‘Abdallah az-Zubayri said: “The amirs here
with us in Basra have for a long time appointed a Qadi at the Jami’ mosque —
whom they call the Qadi of the mosque - to make judgements in cases in-
volving two hundred dirhams or twenty dinars or any lesser amount, and to
fix the standard expenditure (of a husband on his wife for example) and he
does not go beyond the place assigned to him, nor beyond the amounts wherein
his jurisdiction lies.”

If two qadis are appointed to the same region, three possibilities exist: the
first, is that one part of the region is assigned to one of them, and the other
part to the other; this is correct and each restricts his jurisdiction to the par-
ticular part assigned to him; the second, is that a particular kind of legal
judgement is assigned to one, and another kind to the other, like the matter of
debts to one, and marriages to the other; this is permitted and each restricts
himself to an investigation of the particular judgement in question over the
region as a whole; the third, is that each is assigned jurisdiction over all cases
throughout the country. Our (Shafi’ite) scholars differ as to its permissibility.
One group forbid it lest it lead to discord when each party tries to draw the
other to the judge of their choice. The jurisdiction of each is annulled if it is
made at the same time, while that of the first is valid if the time of appoint-
ment is different. Another group, however, permit it, and they are in the ma-
jority, arguing that it is a question of delegation, as in the case of agency.
When each party seeks their own judge, it is the plaintiff who decides rather
than the defendant. If they are in agreement, one should have recourse to the
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judge nearest the two claimants; if each party appears to have an equal claim
to a different judge, lots are drawn, according to some, while they are pre-
vented from seeking redress until they agree on one of the judges, according
to others.

The jurisdiction of the Qadi may be restricted to a particular case between
two litigants, in which case he may not investigate any further cases involv-
ing these two persons and a third party. His jurisdiction over the case be-
tween them remains in effect as long as the dispute exists between them, and
it comes to an end when he pronounces a final judgement. If another dispute
between them occurs, he is not empowered to investigate between them un-
less he has renewed permission.

If he is not appointed to a particular type of litigation, but rather his ap-
pointment is restricted to particular days and it is said, for example, “I ap-
point you to investigate adversaries only on Saturday,” his investigation is
permitted regarding the opposing parties — whatever the case in question -
although his jurisdiction comes to a close at sunset that day. If it is said to
him, “I give you jurisdiction every Saturday,” this is also permitted, as long
as his investigation is restricted to those days only: at the end of (the first)
Saturday, however, his jurisdiction does not come to an end - by virtue of his
practice on the subsequent Saturdays — but rather he is prohibited from inves-
tigating on all other days. If he says — without actually naming someone —
“Whoever has jurisdiction between the litigants on Saturday, he is my repre-
sentative,” then this is not permitted, as it is not known who the person in-
vested with authority will be, and it may well be that the person with jurisdic-
tion is not among those of ijtihad; if he says, “Whoever among the people of
ijtihad has jurisdiction that day is my representative,” this is also not permit-
ted, because the person involved is not known and because the designation of
the mujtahid is dependent upon the opinion of someone other than him, namely
the litigants; if he says, “Whoever among the teachers of the Shafi’ite school,
or from among the muftis of the Hanafi school,” it is also not permitted,
likewise if he names a number of persons saying, “Whoever has jurisdiction
that day from among such and such a person or such and such a person, then
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he is my representative,” this is not permitted, irrespective of whether he
names a large or a small number, as the person invested is not known,; if,
however, he says, “I hand over jurisdiction to such and such a person and to
such and such, and to such and such,” this is permitted irrespective of whether
the number named is small or great, as all of them are appointed: thus if one
of them has jurisdiction, he alone occupies the post and the others no longer
have jurisdiction as he has not appointed them to have jurisdiction all to-
gether but rather appointed one of them; if he does appoint them to have
jurisdiction together, this is not valid if their number is great; as to whether it
is permitted if they are few in number, there are two aspects to the matter —
corresponding to the difference of opinion amongst the scholars of our school
regarding the simultaneous jurisdiction of two judges.

As for someone who seeks appointment to the judiciary, if he is not some-
one from amongst the people of ijtihad, his seeking is forbidden, and he
becomes disqualified by his seeking; if, however, he is from amongst its
people and has the qualities necessary for the post, his demand may take
place in the following circumstances:

First, the judiciary is in the hands of someone who is not entitled to it,
either because of a deficiency in his knowledge, or because he is manifestly
unjust. Thus he seeks the post of judge in order to get rid of someone who is
not entitled to it, and to place it in the hands of someone more entitled to it.
This is acceptable, as it implies the removal of something evil; but then the
following is kept in mind: if his intention is primarily to get rid of someone
who is not entitled to the post his act is rewarded (by Allah), but if it is
primarily so that he can take charge of the post, it is sSimply permitted;

Second, the judiciary is occupied by someone who is entitled to it and
who is qualified for it, and the person seeking the post wants to remove him
from it either because of some enmity between them, or to obtain the benefit
of the post for himself. Seeking the post in this way is forbidden, and he is
disqualified from it by his seeking it;

Third, there is no one overseeing the judiciary and the post is empty: in
this case the circumstances of his claim are investigated — if it is based on his
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need of the stipend of the judiciary to which he would be entitled from the
bait al-mal, then his demand is permitted. If it is based on his desire to estab-
lish truth and his fear that the post would be taken by someone unworthy of it,
then his claim is recommended. If, by his claim, he wants glory and position,
there is a difference of opinion as Lo the degree to which it is disliked — al-
though they agree that it is permitted. One group say that it is disliked, as
seeking glory and position in this world is disliked; Allah, may He be exalted,
says: “That later abode: We make it for those who do not wish for high
position in the earth nor for corruption; and the final reward is for those
who have fear of the Divine” (Qur’an 28: 83). Another group are of the
opinion that his claim is not disliked, as seeking a position which is permitted
is not disliked. The Prophet of Allah, Yusuf, on whom be peace, desired au-
thority from Fir’awn to be his representative, saying: “Place me over the
treasures of the earth, surely I am a knowledgeable guardian” (Qur’an
12: 55). There are two interpretations of this seeking of authority and of his
saying that he is entitled to it with his words, “surely I am a knowledgeable
guardian”: the first, that it means, “I am a guardian of what you have placed
me over, and wise regarding the authority you have invested in me,” and this
is the opinion of ‘Abd ar-Rahman ibn Zayd; the second, that it means he is
“guardian of the accounts and knowledgable regarding languages,” and this
is the opinion of Ishaq ibn Sufyan. These words go beyond the normal terms
used to establish the probity of one’s character and to praise one’s self, be-
cause there was a specific reason for them: this is why there is a difference of
opinion as to the permissibility of an unjust person conferring the judiciary on
someone. Some are of the opinion that it is permissible if the appointed per-
son acts justly regarding what he has been charged with — as Yusuf, on whom
be peace, took up the task on the authority of Fir’awn in order to prevent, by
his own justice, the injustice of the latter. Another group, however, are of the
opinion that it is forbidden, and that exposure to such a position is to be avoided
because of the implications of receiving responsibility from tyrants and of
helping them, arguing that in effect legitimacy is conferred on them when
their orders are obeyed. They account for the appointment of Yusuf, on whom
be peace, by Fir’awn in two ways: firstly, the Fir’awn of Yusuf was right-
acting, whereas the Fir’awn of Musa was tyrannical; secondly, he had juris-
diction over his goods and wealth, and not over his lands.

As for making a payment of money when seeking an appointment as judge,
it is considered — in the same way as other forbidden actions — as an illegiti-
mate bribe and both the donor and the receiver disqualify themselves thereby
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from the judiciary. Thabit has related from Anas that the Messenger of Allah,
may the peace and blessings of Allah be upon him, cursed the one who gave
a bribe, the one who received it, and the one who served as intermediary.

Anyone who takes up a post as a judge must not accept a gift from a
litigant, nor from anyone working with him in the judiciary, even if he is not
alitigant as he might have to seek the protection of the judge subsequently. It
has been related that the Prophet, may the peace and blessings of Allah be
upon him, said: “Gifts given by amirs are fetters.” If the Qadi accepts them
and immediately gives the equivalent in return, they become his; if, how-
ever, he is not quick to return the equivalent, the bait al-mal has the most
right to them if it is not possible to return them to the donor as the bait al-mal
has priority over him.

The Qadi should not keep litigants waiting if they have brought their dis-
pute to him, except when there is a valid excuse. It is also not permitted for
him to